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 On the Sesquicentennial of
the Fourteenth Amendment

Theodore M. Shaw

 Theodore M. Shaw (tedshaw@
email.unc.edu) is the Julius L. Cham-
bers Distinguished Professor of Law
and Director of the Center for Civil
Rights at the University of North Caro-
lina School of Law at Chapel Hill.
Professor Shaw is also a member of
PRRAC’s Board of Directors.

This year marks the one hundred
and fiftieth anniversary of the Four-
teenth Amendment to the Constitution
of the United States. As originally
written by the Founding Fathers, the
Constitution was deeply flawed by its
compromises with slavery. From the
day it was adopted, a cataclysmic
struggle over the issue was inevitable.
The reckoning came in the form of a
great and terrible Civil War that liter-
ally and figuratively scarred and
changed the American landscape.
Coming three years after the War’s
end, the Fourteenth Amendment fol-
lowed what Abraham Lincoln called
“a new birth of freedom,” and it for-
ever transformed the character of the
American republic.

 In 1857, Dred Scott v. Sanford, the
Supreme Court’s most shameful deci-
sion, denied citizenship to African
Americans, free or enslaved, and
placed the Court’s imprimatur on the
ideology of white supremacy.  Eleven
years later, the Fourteenth Amend-
ment guaranteed state and national citi-
zenship to all persons born or natural-
ized in the United States and wiped

away the stain and the force of Dred
Scott. It articulated our nation’s most
cherished ideals and promised its
people equality and fairness under law.
The Amendment redefined the relation-
ship between the federal government
and the states, between the national
government and the people, and be-
tween the states and the people. It en-
shrined the principles of equal protec-
tion of the laws, due process, and
privileges and immunities as the fun-
damental wellsprings of equality and
fairness.

The sesquicentennial is an appro-
priate time to reflect on the original
purposes of the Amendment, its nar-

row interpretation by the Supreme
Court over the years, and the repeated
betrayals of its original beneficiaries.
In the years following its adoption, for
African Americans the Amendment
was, more often than not, dormant,
followed by an era of service to cor-
porate interests, before its mid-twen-
tieth century awakening to those seek-
ing equality. The Equal Protection
Clause was applied to make govern-
mental distinctions based on race, na-
tional origin, and religion presump-
tively unconstitutional, and while not
as highly suspect, gender-based clas-
sifications eventually followed.
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The sesquicentennial is
an appropriate time to
reflect on the original
purposes of the
Amendment, its narrow
interpretation by the
Supreme Court over the
years, and the repeated
betrayals of its original
beneficiaries.

(SESQUICENTENNIAL: from p. 1)

The Fourteenth Amendment was
born from three post-Civil War reali-
ties: 1) In the aftermath of the Civil
War, even after the Thirteenth
Amendment’s prohibition on slavery,
Dred Scott’s ruling on citizenship re-
mained intact. Black Americans were
no longer slaves, but they were nei-
ther citizens nor equal persons; 2)
Nothing short of a constitutional
amendment could provide an ironclad
guarantee that Dred Scott would be
overruled; and 3) President Andrew
Johnson’s (1865-1869) hostility to
Congress’ Reconstruction agenda, and
his repeated vetoes of legislation aimed
at assisting the freedmen, and of civil
rights measures, could only be super-
seded by a constitutional amendment.
The Civil Rights Act of 1866 aimed
to protect African Americans against
black codes and other attempts to per-
petuate legal subordination of those
formerly held in slavery. Johnson’s
hostility to the Act underscored the
fact that Reconstruction bills could be
vetoed by a hostile president, repealed
by a later Congress, or invalidated by
a hostile court. The Fourteenth
Amendment was the only antidote. Of
the Fourteenth Amendment, historian
Eric Foner has written,

Some amendments, dealing with
narrow, immediate concerns, can
be thought of as statutes writ large;
altering one aspect of national life,
they leave the larger structure in-
tact. Others are broad statements
of principle, giving constitutional
form to the resolution of national
crisis, and permanently altering
American nationality. The Four-
teenth Amendment was a measure
of this kind. In language that tran-
scended race and region, it chal-

lenged legal discrimination
throughout the nation and broad-
ened the meaning of freedom for
all Americans (Reconstruction,
pp.257-258).

The Fourteenth Amendment was
first interpreted by the Supreme Court
in The Slaughterhouse Cases, in which
New Orleans butchers challenged an
animal slaughtering monopoly granted
by the Louisiana legislature. The case
had nothing to do with race; it involved
a challenge by businessmen against the

State’s exercise of its police powers to
regulate, in the name of public health,
the noxious animal slaughtering busi-
ness that poured filthy, disease-ridden
waste into public waterways. John A.
Campbell, a former justice of the U.S.
Supreme Court who had resigned at
the outbreak of the Civil War to serve
the Confederacy, was a committed
opponent of the Reconstruction
agenda, including the three post-war
amendments. As the attorney for the
butchers, he seized what he thought
was an opportunity to undermine Re-
construction by using the amendments
in a manner that would have surprised
their framers. On behalf of the butch-
ers, he invoked the Thirteenth and
Fourteenth Amendments to invalidate

the state-granted slaughterhouse mo-
nopoly.  In a 5-4 decision, a majority
of the Court rejected the butchers’
claims, adopting a narrow reading of
the privileges or immunities clause.
Fearing a broad reading of the Four-
teenth Amendment would transfer
power and authority from the states to
the federal government, Justice Samuel
F. Miller’s opinion distinguished fed-
erally protected privileges or immu-
nities from those protected by state
governments, a distinction that would
have profound ramifications for the
application of the Bill of Rights.

Perhaps more importantly, writing
for the majority, Justice Miller ob-
served,

[I]n light of…events almost too
recent to be called history, but
which are familiar to us all, and
on the most casual examination of
the language of these amendments,
no one can fail to be impressed
with the one pervading purpose
found in them all, lying at the foun-
dation of each, and without none
of them would have even been sug-
gested; we mean the freedom of the
slave race. The security and firm
establishment of that freedom, and
the protection of the newly made
freeman and citizens from the op-
pressions of those who had for-
merly exercised unlimited domin-
ion over him.

Miller added that he did not believe
that the Amendment only applied to
African Americans; by its own terms
its protections were universal. Never-
theless, he thought it important to re-
member that the one abiding purpose
of the three Reconstruction Amend-
ments was the protection of African
Americans, four million of whom were
emerging from slavery. Over the
years, legal scholars and historians
have discredited The Slaughterhouse
Cases, especially its privileges or im-
munities clause analysis, which all but
read the clause out of the Constitution.

Arguably, the language of Miller’s
opinion in Slaughterhouse was the
high-water articulation of the Four-
teenth Amendment’s special signifi-

(Please turn to page 8)
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Do Housing Choice Voucher Holders
Want to Move to Opportunity?

Erin Boggs, Sam Brill & Lisa Dabrowski

(Please turn to page 4)

Erin Boggs (erin@ctoca.org) is Ex-
ecutive Director of the Open Commu-
nities Alliance; Sam Brill is a student
at Yale Law School who worked at
Open Communities Alliance through
the Law School’s Housing Clinic; and
Lisa Dabrowski (ldabrowski@ctoca.
org) is a Policy Analyst at the Open
Communities Alliance.

Introduction

Open Communities Alliance
(OCA), a Connecticut-based civil
rights non-profit that advocates for
balanced affordable housing place-
ment, launched in 2014. Because a
central part of our advocacy message
is that, along with investments in un-
der-resourced areas, it is critical that
low-income families of color have ac-
cess to thriving communities, we have
frequently been asked whether low-
income families of color actually want
to make such moves, often with the
strong presumption that they do not.
We knew there is demand for such
access from focus groups and conver-
sations with our clients, as well as the
long waiting lists at subsidized hous-
ing developments in resource-rich com-
munities. What we have not had to date
is broader survey evidence attesting to
the interest on the part of lower in-
come families of color in moving to
predominantly white, higher opportu-
nity areas.

Over the past several months, OCA
has worked with a set of community
partners to gather direct survey re-
sponses that confirm our observation
that while many lower income fami-
lies of color are committed to staying
in communities that are currently
disinvested, many are also very inter-
ested in moves to areas that are more
likely to offer greater safety and ac-

cess to high performing schools. This
article focuses on the results of one
such survey.

City of Hartford Housing
Choice Voucher Survey

Open Communities Alliance ana-
lyzed survey responses from 302 in-
dividuals receiving Housing Choice
Vouchers (HCV or Section 8) through
the City of Hartford’s HCV program.*
The survey asked voucher holders to
consider issues they face in using their
vouchers, what their first-choice
neighborhood would be in the metro-
politan area, and what factors or bar-
riers prevented them from moving to
this neighborhood if they were not able
to do so.

Profile of Voucher
Holders Responding
to the Survey

Demographics – Nearly all those sur-
veyed were people of color—only 6%
of respondents were White, non-His-
panic. The remaining 94% were listed
as Black non-Hispanic, Hispanic,
mixed race or other.

Family Size – The majority of voucher
holders were families with children

* The survey was conducted in 2017. Eight
written questions were posed in English and
Spanish and a bilingual counselor was avail-
able to provide assistance. The HCV pro-
gram is a federal housing subsidy program
that covers a portion of rental costs of mar-
ket rate rental units for families earning less
than 50% of the Area Median Income up to
a set cap.  Program participants are expected
to contribute between 30% to 40% of their
income towards their rent with the remain-
der covered by the program.

(62%), and the average number of
children in the family was just above
two.

Sources of Income – Voucher holders
reported a mix of sources of income,
which can overlap, including welfare
and food stamps (48%), wages/salary
(42%), and Social Security (39%).
Combined, this points to the fact that
the overwhelming majority (73%) of
voucher holders either have a disabil-
ity, are working (but at a wage suffi-
ciently low to qualify for housing as-
sistance), and/or are seniors. Indeed,
46% of voucher holders earning a sal-
ary or wage still also received federal
benefits (either welfare or Social Se-
curity).

High Proportion of Single Mothers –
Within the City of Hartford’s HCV
program overall, 99% of families with
children are female-headed house-
holds.

Key Findings

Moving to Opportunity

Many voucher holders in the sur-
vey expressed an interest in moving to
higher-opportunity areas but very few
were able to make such moves.  Forty-
five percent of those Housing Choice
Voucher holders surveyed shared that
they would consider “high” or “very
high opportunity” areas, such as
Glastonbury, Farmington, and
Simsbury, as assessed in our state-wide
opportunity-mapping analysis as a first
choice for a new home.   Furthermore,
among the subset of voucher holders
seeking higher-opportunity moves,
70% were families with children. It is
likely that given access to “mobility
counseling,” which provides fuller in-
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formation about a range of neighbor-
hoods and their positive attributes,
even more voucher families would
express interest in high opportunity
moves.Only 21% of those who listed
a higher opportunity area as their first-
choice neighborhood were actually able
to move there—in total, just 8% of all
of those surveyed.

Barriers to Moving

Lack of affordable units more than
lack of transportation prevented these
opportunity moves.  Voucher holders
reported that a combination of high
rents and lack of available rentals were
the most common barrier to opportu-
nity moves—cited by 66% of respon-
dents.  Fortunately, the Hartford met-
ropolitan area was one of the regions
selected for the mandatory Small Area
Fair Market Rent program, so going
forward we are hopeful that more
rentals will be available for voucher
families in opportunity areas.

Lack of transportation was cited by
32% of respondents, less than half the
rate of housing cost and availability.

Housing Priorities

Personal safety, unit conditions,
school quality, and transportation were
the four factors most commonly cited
by voucher holders when asked what
they were looking for in a new neigh-
borhood or unit. Significantly, fami-
lies with children had a different per-
spective.  Among all respondents, ac-
cess to high quality schools and access
to transportation ranked almost
equally, cited by about a third of re-
spondents. For families with children,
access to high quality schools was cited
as a priority by 20% more respondents
than access to transportation.

Conclusion

These survey data present a com-
pelling case for public policy to play a
larger role in facilitating more oppor-
tunity moves for Housing Choice
Voucher holders.

(VOUCHER HOLDERS: Cont. from p.3)

* Note: Most housing discrimination goes undetected by homeseekers without
further investigation, such as paired testing. Studies elsewhere in the country have
found that when paired testing is conducted with a set of investigators replicating
the homeseeker’s search, discriminatory behavior towards households with Hous-
ing Choice Vouchers is typically shown in anywhere between 32% to 82% of tests.

Barriers to Opportunity

(Please turn to page 10)

New Housing Priorities

* Because this survey was conducted in person outside of the HCV holder’s
home, it is possible that families needing accommodations due to physical
mobility challenges did not participate at rates that reflect their actual level of
participation in the program. For this reason, the need for accessible rental
units is possibly underrepresented in the survey responses.
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[T]his decision puts the
city clearly on notice:
when it proceeds to
develop housing—
whether in the Broad-
way Triangle or any-
where else—it must
evaluate the potential
impact on segregation
and develop projects
that include the entire
community and will
create more integrated
neighborhoods.

(Please turn to page 6)

Churches United for Fair Housing:
Organizing and Litigating Against Exclusionary

Housing Policies in Brooklyn
Charlie Dulik & Alexandra Fennell

Alex Fennell (afennell@cuffh.org)
is the Network Director overseeing the
organizing department at Churches
United For Fair Housing. Charlie
Dulik (cdulik@cuffh.org) is the Lead
Youth Organizer with Churches United
For Fair Housing.

Like every major American city,
New York is deeply spatially divided
along racial lines, due to redlining,
residential segregation and discrimina-
tion. Arguably no place exhibits this
more clearly than north Brooklyn’s
Broadway Triangle, the intersection of
white Williamsburg, predominantly
Latino Bushwick and traditionally
black Bedford-Stuyvesant (Bed-Stuy).
Today, the area remains a potent case
study of how government action and
market forces actively continue resi-
dential racial segregation, but also of
how to effectively fight back and pro-
mote integration through a combina-
tion of community activism and liti-
gation using a race-conscious fair
housing framework.

In 2006, the Bloomberg adminis-
tration, in partnership with the United
Jewish Organizations (UJO) and
Ridgewood Brooklyn Senior Citizens
Council (RBSCC), began planning
for the development of a large parcel
of city-owned land on the Williams-
burg/Bed-Stuy border in the Broad-
way Triangle. The UJO serves a par-
ticular portion of Brooklyn’s Hasidic
community, the RBSCC is located
outside of Williamsburg and Bedford-
Stuyvesant and did not provide services
to either neighborhood. Furthermore,
UJO had a proven history of discrimi-
natory practices, and no experience in
developing large affordable housing
projects. Quickly realizing how the
needs of the larger community would
fail to be served by these groups, our

organization, Churches United for Fair
Housing (CUFFH) was born.

Unsurprisingly, the proposed devel-
opment plan did not address the needs
of the area’s large Black and Latino
populations. Plans focused on three-
to four-bedroom units in low-rise
buildings, which not only limited the
total number of units but ensured that
most units were suitable primarily for
large, mostly Hasidic families, and

unsuitable for the much larger num-
ber of small Black and Latino fami-
lies in nearby Bedford-Stuyvesant.

The plan also effectively excluded
non-white residents by limiting the
residency preference to the predomi-
nantly white Community District 1
(Williamsburg), despite the project’s
proximity to predominantly Black and
Latino Community District 3 (Bed-
Stuy). A demographer found that
while the Bedford-Stuyvesant area was
77 percent black at the time, likely
only 3 percent of residents in the new
housing to be built would be black (!).

To combat this overt segregation
and exclusion, CUFFH utilized a two-
pronged strategy. CUFFH began or-

ganizing clergy and lay leaders to build
a network of churches across the af-
fected neighborhoods. This network
joined with community groups to form
the Broadway Triangle Community
Coalition (BTCC) to demonstrate and
build community power against any
project that would clearly dispropor-
tionately serve one segment of the
population. Despite repeated demon-
strations and community vocalization,
the project was overwhelmingly ap-
proved by the all-white community
board and the city council. In response
to this overt act of exclusion and seg-
regation, the Broadway Triangle Com-
munity Coalition filed suit against the
city. Broadway Triangle Community
Coalition et al. v. Bloomberg et al.
was filed in the New York State trial
court in 2009.  Because no study of
the racial impacts of this development
were ever performed as part of the ap-
proval process, we argued that the re-
quirement to affirmatively further fair
housing was not met. Though the city
completes a city-wide fair housing
analysis every four years, this was
deemed unsatisfactory by Judge Emily
Jane Goodman, who in the course of
ruling for the plaintiffs on disparate
impact grounds, noted that “[t]here can
be no compliance with the Fair Hous-
ing Act where defendants never ana-
lyzed the impact of the community
preference.”

BTCC was granted an injunction in
2012, and ultimately settled the case
in 2017. The settlement included a re-
quirement that housing options pro-
vided must meet the needs of Bed-Stuy
residents, including a restriction that
bedroom sizes more closely match the
demographics of the neighborhood.
The settlement also guaranteed that the
process for selecting and designing the
developments would be reopened to all
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(CHURCHES UNITED: Cont. from p. 5)

When granting the re-
straining order, the
judge noted the over-
whelming community
presence in the court-
room.

(Please turn to page 11)

affordable housing developers.  Addi-
tionally, the predominantly black com-
munity of Bed-Stuy would also be in-
cluded alongside Williamsburg in re-
ceiving preference in applying to these
new units.

This case highlights the necessity for
housing choice, especially in city-
funded development. If racially and
economically marginalized communi-
ties are not granted equal opportunity
to housing and also face increased pres-
sure to move out of their neighbor-
hoods, their right to fair housing choice
is violated. Equal opportunity is in part
defined by ability and access—for a
choice to be fair, available options must
not rent burden or otherwise punish
renters. For a family with a yearly in-
come of $25,000, the choice between
two different luxury units is no choice
at all.

Furthermore, CUFFH found that
centering race and fair housing proved
vital and effective at both mobilizing
community-members and as a legal
strategy. As Taylor Pendergrass, NY
Civil Liberties Union senior staff at-
torney stated at the time, “this deci-
sion puts the city clearly on notice:
When it proceeds to develop housing
—whether in the Broadway Triangle
or anywhere else—it must evaluate the
potential impact on segregation and
develop projects that include the en-
tire community and will create more
integrated neighborhoods.”

Despite the victory at this site,
broader forces have continued to push
segregation in the Broadway Triangle.

After Bloomberg’s exit from office,
Mayor de Blasio has continued to use
market-driven strategies to attempt to
alleviate housing insecurity. The de
Blasio administration has sought to
encourage as much development in
low-income black and brown neigh-
borhoods as possible, and to require
each private development to provide
a sliver of “affordable” housing. This
strategy has clearly failed, and only
accelerated segregation. Between
2000-2015 in Bushwick, Bed-Stuy
and Williamsburg, respectively, the
Latino population changed -13%,

+16% and -16%, the black popula-
tion dropped -22%, -17% and -4%,
and the white population grew
+610%, +1235% and +41%, ac-
cording to data from Comptroller
Scott Stringer’s office.

As neighborhood change has per-
sisted, so too have more individual
cases of residential segregation arisen.
In early 2017, the Rabsky Group pro-
posed to build 1,146 housing units on
the so-called Pfizer site, also at the
heart of the Broadway Triangle. The
developer has refused to make a le-
gally binding and enforceable commit-
ment to specify the number of one-
and two-bedroom apartments, those

best suited to the community’s Black
and Latino households. About ninety
percent of the proposed units will be
priced out of reach for the majority of
the area’s Black and Latino residents
—while twenty-five percent of the units
would be designated as “affordable,”
only ten percent would be priced to
be affordable for a family making
under $40,000 per year. The remain-
ing fifteen percent would be priced for
residents making over $50,000 per
year, with some renting for over
$1,700 per month. This is being pro-
posed in an area where the median in-
come for Black and Latino households
in the area is less than $25,000 per
year compared with a median annual
income for white residents of $61,198.

Facing similar circumstances as in
the original Bloomberg case, CUFFH
has begun deploying a similar strat-
egy. On the community organizing
front, CUFFH brought 400 congre-
gants to shut down a hearing in front
of the Borough President who subse-
quently voted No on the proposed re-
zoning necessary to develop that site.
CUFFH then mobilized at a hearing
before the Department of City plan-
ning, and were the first individuals to
ever be arrested in a city planning land
use hearing. Though city council even-
tually voted to approve the rezoning,
it did so with 6 no’s and 2 abstentions.
The near unprecedented departure
from the council’s normal unanimous
approvals of rezonings can be credited
to CUFFH’s aggressive organizing
efforts. After the project’s approval,
a coalition, BRASH (Brooklyn Resi-
dents Against Segregated Housing) that
includes CUFFH once again filed a
lawsuit on the grounds of violating  the
Fair Housing Act, this time against
both the city and the Rabsky Group.
In April, the coalition was granted a
temporary restraining order to stop
construction at the site. When grant-
ing the restraining order, the judge
noted the overwhelming community
presence in the courtroom. Unfortu-
nately, as this article was going to
press, our case was dismissed on the
basis of “no private right of action”
for our AFFH claim.  However, we

New on PRRAC’s Website

Ingrid Gould Ellen and Keren Horn, Housing and Educational Opportu-
nity: Characteristics of Local Schools Near Families with Federal Housing
Assistance (PRRAC, August 2018); an updated look at the data behind
our widely disseminated 2012 report.

“Deconstructing Segregation in Syracuse: The fate of I-81 and the future
of one of New York State’s highest poverty communities,” by Buffalo-
based Make Communities examines efforts to take down the interstate
highway that divided Syracuse, NY in the 1960s.

J. Bisgaier and J. Pollan, “The Call for Environmental Justice Legisla-
tion: An Annotated Bibliography.”
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Fair Housing Intersections
Dennis Parker

Dennis Parker (dparker@aclu.org)
is Director of the Racial Justice Pro-
gram at the ACLU.  He is a member
of PRRAC’s Board of Directors, and
moderated the March 22 “Fair Hous-
ing Intersections” panel discussion.

This past spring, as part of its on-
going observation of the fiftieth anni-
versary of the passage of the Fair
Housing Act, PRRAC assembled a
distinguished and varied group of pan-
elists to discuss the wide-ranging im-
pact of the Act in the context of “Fair
Housing Intersections.” Recent devel-
opments could have cast a shadow over
the discussion: the Department of
Housing and Urban Development has
taken actions to retreat from its man-
dates of combatting discrimination and
promoting fair housing and integration
– most notably, the suspension of the
Affirmatively Furthering Fair Hous-
ing Regulation. In spite of these ever-
present and oftentimes growing
threats, the Intersections panel pow-
erfully emphasized the continued vi-
tality of the Fair Housing Act and
the need to pursue its goals in new and
innovative ways.

Appropriately, given the con-
versation’s focus on intersectional is-
sues relating to housing, each of the
panelists viewed questions about the
impact of the Fair Housing Act from
a different perspective. The environ-
mental justice leader Vernice Miller-
Travis emphasized the issues of envi-
ronmental justice that attend issues of
housing segregation. Demetria
McCain, President of the Inclusive
Communities Project (and a PRRAC
board member) called upon her expe-
rience creating racially diverse and
economically thriving communities to
highlight the vital role that fair hous-
ing plays in assuring equality and op-
portunity. Former Secretary of the
U.S. Department of Education John
B. King recounted the barriers that
persistent housing segregation poses in

Excerpts from Leslie Proll’s live tweets from the
#FairHousingIntersections forum @PRRAC_DC!

@HarlemGirl59 (Vernice Miller-Travis): Zoning and land use mechanisms
codified racial segregation in housing. These provided core basis for envi-
ronmental justice problems.

@anthonyfoxx: I saw that transportation decisions reinforce housing segre-
gation. Historically, freeways displaced people of color. Entire neighbor-
hoods were wiped out & people lost their most valuable asset.

@JohnBKing: Housing segregation leads to school segregation which leads
to less access to all kinds of educational benefits.

@Demetria1913 (Demetria McCain): People wanting to participate in hous-
ing mobility programs face federal, state & local barriers. Educational
issues are at forefront & we also can’t ignore criminal justice issues.

@JohnBKing: What we tried to do with 3-Secretary letter under Obama
administration on housing, education & transportation was to have every-
one with interests at stake sitting together. Other examples were Promise
Neighborhoods & My Brother’s Keeper.

@anthonyfoxx: We can write inclusion into grantmaking. We can put in-
clusion riders into everything. At DOT, we helped Columbus, Ohio rem-
edy structural problem to address infant mortality by helping pregnant women
get to medical appointments.

@Demetria1913: Localities still have obligation to affirmatively further
fair housing despite HUD putting new rule on hold. Some cities are mov-
ing forward with their plans. We should encourage more to do so.

@anthonyfoxx: Communities have been excluded for so long they don’t
have the confidence they will be heard. The heart of the community has
been torn out. We got here through intent. We can’t get out of here without
intent.

@JohnBKing: We need to do better job of teaching our collective history.
And to get people to understand their kids’ futures are linked to the future
of other kids.

attempts to assure equal education op-
portunity. Former Secretary of the
Department of Transportation Anthony
Foxx outlined the ways that segrega-
tion in housing and lack of equal ac-
cess to transportation have worked to-
gether to deprive people of opportu-
nity in every aspect of their lives. Each
panelist agreed that these issues repre-
sented only some of the ways that hous-
ing is central to a hub of intersecting
structures, which can either guarantee
full inclusion in society’s benefits or

relegate individuals and communities
to conditions of deprivation and dis-
advantage.

Each of the panelists acknowledged
the considerable challenges facing
those who rely on the Fair Housing
Act to end the dramatic differences in
access to opportunity which the Act
was intended to address.  But instead
of dwelling on past and present fail-
ures, each speaker emphasized the need
to persevere, sometimes at the indi-
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(INTERSECTIONS: Cont. from page 7)

vidual, local and federal levels com-
bined, in efforts to realize the goals of
the Fair Housing Act. They left us with
examples of ways that we can continue
to use the Fair Housing Act as a lever
to achieve meaningful social change:
by accepting the moral responsibility
of acting to take on the difficult issues
of denial of access to fair and adequate
housing; incorporating intersectional
principles into grantmaking, such as
providing transportation to medical

By the end of the cen-
tury, racial subordina-
tion by law was firmly
entrenched.

cance for African Americans. In the
following years, although the Amend-
ment was increasingly applied to grant
broader protections to corporate inter-
ests, when it came to race claims on
behalf of African Americans, it was
applied in an increasingly narrow fash-
ion, culminating in the Court’s infa-
mous decision in Plessy v. Ferguson.
In United States  v. Cruikshank (1876),
and again in The Civil Rights Cases
(1883), the Supreme Court ruled that
Section Five of the Fourteenth
Amendment did not authorize legisla-
tion protecting individuals from racial
discrimination by private actors.
Cruikshank overturned the convictions
of several white men who were in-
volved in the massacre of more than
one hundred black people in a battle
between white “redeemers” who
sought forcibly to remove from power
a black sheriff and other Republican
Reconstruction candidates elected in
Colfax, Louisiana. The Civil Rights
Cases were five consolidated chal-
lenges under the Civil Rights Act of
1875 to discrimination by private ac-
tors who operated theaters, street cars,
concert halls, and other businesses.
Justice Joseph P. Bradley, writing for
an eight member majority, rejected the
argument that under the Thirteenth
Amendment this discrimination was a
badge of slavery; that would be “run-
ning the slavery argument into the
ground.” And as to the Fourteenth
Amendment, although slavery was not
yet cold in its grave, Bradley incred-
ibly accused those African Americans
who challenged racial discrimination
under its protections of seeking to be
“the special favorites of the laws,”
thus invoking the specter of what in
the next century would be called “re-
verse discrimination.”

The Hayes-Tilden Compromise that
resolved the disputed presidential elec-
tion of 1876 ended Reconstruction,
followed in 1877 by withdrawal of
federal troops from the South, usher-
ing in what many southern leaders
called the “Redemption,” or the res-
toration of white supremacist leader-
ship (along with a reign of racial ter-

appointments for pregnant women liv-
ing in medically underserved areas in
order to combat high infant mortality
rates;  and pressuring localities to take
the requirements of affirmatively fur-
thering fair housing seriously, even
when the federal government declines
to do so.

And so an event which might have
been a “wake” for the Fair Housing
Act instead was a motivating discus-
sion of how we may infuse the Act
with renewed utility in the ongoing
struggle for equality. ❏

ror and the passage of Jim Crow laws
throughout the South).  By the end of
the century, racial subordination by
law was firmly entrenched.  Plessy,
with its intellectually dishonest asser-
tion that the separate-but-equal doc-
trine did not impute racial inferiority
of black people, was decided in 1896.
Two years later, in 1898, the
Wilmington, North Carolina insurrec-
tion and massacre was the only suc-
cessful coup d’etat in American his-
tory; between 60 and 300 African

Americans were killed and a racially
integrated and democratically elected
local government was overthrown.
The Fourteenth Amendment provided
little or no protection for black Ameri-
cans in the post-Reconstruction era,
and for them, by the dawn of the
Twentieth Century the Amendment
had little or no meaning. This was the
Lochner Era, during which the
Amendment served corporate interests
and big business while racial subordi-
nation reigned unchecked.

In 1929, Charles Hamilton Hous-
ton, an African American Amherst
College and Harvard Law graduate
(class of 1923), became dean of
Howard University Law School. Un-
der his leadership, Howard became a

full-time law school and a training
ground for a generation of lawyers who
revived the Fourteenth Amendment’s
mission of racial equality and equal
protection of the laws. Houston
mentored Thurgood Marshall, Oliver
Hill, and the cadre of lawyers who
mounted the assault on Plessy v.
Ferguson and Jim Crow segregation in
higher, elementary and secondary edu-
cation. The series of cases they liti-
gated culminated with Brown v. Board
of Education in 1954, which over-
turned Plessy’s application of separate-
but-equal in the field of education and
cracked the edifice of Jim Crow con-
stitutionalism. Brown was followed by
a three decade, hard-fought enforce-
ment effort before the Supreme Court
began to bring the desegregation of
public schools to an end in the last
years of the Twentieth Century.

In higher education the Civil Rights
Movement produced a policy and prac-
tice of conscious efforts, called “af-
firmative action,” to admit African
Americans, Latinos, and people of
color to selective colleges and univer-
sities in the late 1960s and ‘70s. Those
efforts were attacked as “reverse dis-
crimination” in Board of Regents of
the University of California v. Bakke
(1978), in which the Supreme Court
effectively killed the remedial ratio-
nale for affirmative action. Allan
Bakke, a white applicant to medical
school, won his Fourteenth Amend-
ment discrimination claim, even while
Justice Lewis Powell wrote an opin-
ion that allowed colleges and univer-

(SESQUICENTENNIAL: from p. 2)
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The Supreme Court
appears, once again, to
be poised to turn the
Fourteenth Amendment
away from its original
purpose of protecting
against discrimination
and providing equal
opportunity for African
Americans and people
of color.

sities to pursue their First Amendment-
based interest in diversity in student
enrollment. For African Americans,
though, Bakke ended their ability to
invoke the Fourteenth Amendment in
pursuit of higher educational oppor-
tunity. In the forty years since Bakke,
the Supreme Court has not heard or
allowed their participation in oral ar-
guments in the cases brought by white
plaintiffs challenging affirmative ac-
tion and diversity efforts. The voices
of black and brown people in these
cases—in Gratz, Grutter, Fisher I, and
Fisher II—have been marginalized as
they have been limited to amicus cu-
riae status, even though it is their
qualifications that have been under
assault, their educational opportuni-
ties that have been at issue, and argu-
ably they ultimately have had the most
at stake. In every case involving col-
lege admissions over the last forty
years, the only full parties allowed to
shape the record or to present oral ar-
gument have been white plaintiffs al-
leging “reverse discrimination” and
the universities they have sued.

Two cases challenging diversity
efforts in higher education—one in-
volving the University of North Caro-
lina at Chapel Hill, and the other
against Harvard University—are now
pending in federal trial courts. Justice
Kennedy, who in Fisher II wrote the
Court’s opinion upholding Grutter and
Bakke, has retired. His proposed suc-
cessor is understood to be an even more
staunch conservative who, if con-
firmed, may join the three justices who
have been implacable opponents of
race-conscious diversity efforts and a
fourth who is thought to share their
views.

The Supreme Court appears, once
again, to be poised to turn the Four-
teenth Amendment away from its
original purpose of protecting against
discrimination and providing equal
opportunity for African Americans and
people of color who were long ex-
cluded from colleges, universities, and
other opportunities because of their
race and ethnicity. Many believe that
we have passed through a second Re-
construction, and that we are entering
a second Redemption.

PRRAC Update

• We have been blessed with an ex-
tremely talented group of summer
interns this year, including Law &
Policy Interns Jenn Pollan (UC-
Berkeley) and Jennifer Bisgaier
(George Washington), Policy Intern
Micah Herskind (Princeton), and
Communications Intern Susannah
Pazden (Furman). Thank you and
good luck back at school!

• We are also pleased to welcome
David Pringle as our newest Law
& Policy Intern.  David will be join-
ing us under a fall semester
externship program through the
University of Miami School of
Law.

(Please turn to page 11)

On the one hundredth anniversary
of Plessy, I participated in a sympo-
sium at Harvard Law School, at which
I attempted to reclaim the part of Jus-
tice Miller’s Slaughterhouse opinion
that set forth the original purpose of
the great Amendment, even while rec-
ognizing, as one must, its universal

application. Second Circuit Judge
Guido Calabresi brought clarity to
what I attempted to articulate, with a
piercingly brilliant observation to the
effect that we might talk about two
Fourteenth Amendments: the Four-
teenth Amendment that applies to ev-
eryone, and the Fourteenth Amend-
ment with the Thirteenth Amendment
inside of it. The latter is the Fourteenth
Amendment that Miller identified. It
is not that Miller did not recognize the
Amendment’s universal application;
the plain language of the Amendment
requires that recognition. But over the
years, the Supreme Court has under-

acknowledged that part of the Thir-
teenth Amendment that aimed to ad-
dress the “badges and incidents of sla-
very,” and the Fourteenth Amend-
ment’s close relationship with the
Thirteenth. There is a part of the Four-
teenth Amendment that should still
address its original purpose, which is
not yet completed—that which called
it into being. Slaughterhouse’s read-
ing of the Amendment’s privileges or
immunities clause has discredited the
opinion in its entirety, but privileges
or immunities aside, many scholars and
judges deny that the Fourteenth
Amendment has particular significance
for African Americans. But the Four-
teenth Amendment’s universal appli-
cation does not require that we deny
its original purpose. It is counter-
intuitive to assert that the legacy of
America’s three hundred and fifty year
slavery/Jim Crow continuum is unre-
lated to massive and continuing racial
inequality that persists today. The
question is whether the Fourteenth
Amendment must stand mute in the
face of that legacy.

The Fourteenth Amendment has
been applied to protect women from
discrimination, to protect against na-
tional origin discrimination, to protect
against religious discrimination, to
protect same-sex marriage rights, and
to guarantee equal protection of the
laws.  As we commemorate the ses-
quicentennial of the Fourteenth
Amendment, its meaning and appli-
cation is still very much in dispute and
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First and most important, the de-
sire to move to higher opportunity ar-
eas on the part of low-income fami-
lies of color with vouchers is real and
significant, though such moves are too
often out of reach. More than 45% of
those surveyed sought such moves,
though only about 8% of all of those
surveyed actually made opportunity
moves using their vouchers.

Second, the voucher holders re-
sponding to this survey bust myths
often associated with the Housing
Choice Voucher program. Despite
perceptions to the contrary, 73% of
those voucher holders responding to
this survey are either working, dis-
abled, and/or elderly. Also, contrary
to the myth of large families, respond-
ing voucher families with children
have, on average, just above two chil-
dren per family.

Third, nearly all (99%) of families
with children in the City of Hartford
tenant-based Housing Choice Voucher
program are female-headed house-
holds, highlighting the importance of
connecting the dots between the ben-
eficial outcomes of moving to higher
opportunity areas not only for children
but also for women. There is a grow-
ing body of research indicating that
moves to lower poverty, opportunity-
rich communities result in lower rates
of depression and other mental health
issues, and higher rates of employment
for women (Sharkey 2013, Engdahl
2009; Mendenhall et al 2006).

Fourth, while transportation is im-
portant, it is not the central barrier that
naysayers often cite as preventing op-
portunity moves. It was neither the
leading factor cited in preventing those
who wish to move, nor was it the lead-
ing factor cited in choosing new neigh-
borhoods or units in general. Based in
these responses, it appears that fami-
lies with children are much more in-
terested in attaining access to high qual-
ity schools than living near public trans-
portation.

Finally, what does thwart opportu-
nity moves is the lack of affordable
rental units, a problem that can im-

(VOUCHER HOLDERS: Cont. from p.4)

prove with certain public policy
changes. Implementation of the Small
Area Fair Market Rent rule, for ex-
ample, will increase the value of
vouchers in higher opportunity areas.
Equally important is increasing the

Results of Other Surveys

In addition to assessing the housing location wishes of a sample of
voucher holders working through the City of Hartford Program, OCA
partnered with community partners to survey families in two other set-
tings.

Hartford Knights is a school-based mentoring program working in the
North End of Hartford, which includes some of the lowest income census
tracts in the nation. Hartford Knights and OCA partnered to survey local
families about interest in participating in a program that would provide
vouchers to families with environmentally-triggered health issues allow-
ing them to move to higher opportunity areas likely to improve health
outcomes. Sixty-four percent of the 265 families responding to the sur-
vey, 40% of whom had vouchers or were on the voucher waiting list,
indicated an interest in participating in such a mobility program. Of those
surveyed who had vouchers (19% of the total), 78% were interested in
mobility moves.

OCA also had the opportunity to partner with a community organizing
group called Christian Activities Council to survey residents of a scattered
site Project Based Rental Assistance project in the severely disinvested
Clay Arsenal neighborhood in Hartford. Fifty-eight percent of the 68
families surveyed wanted to use their newly issued tenant-based voucher
to leave Hartford, with 17% indicating an interest in leaving the state and
42% indicating an interest in moving to higher opportunity areas in the
Hartford suburbs. Twenty-five percent expressed an interest in staying in
Hartford.

While these surveys are of varying scales, they support for the proposi-
tion that there are a range of preferences among low-income families of
color, making it essential that we actually ask families what they want and
invest to ensure that all moves lead to opportunity.
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supply of affordable rental housing,
for instance by reforming restrictive
zoning codes and improving the point
allocation system for Low Income
Housing Tax Credits and other hous-
ing production programs. ❏
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(SESQUICENTENNIAL: from p. 9)

evolution. At a time when the occu-
pant of the White House advocates
ending birthright citizenship; when
people are being subjected to harsh and
disparate treatment based on their re-
ligious beliefs, national origin, race,
or ethnicity, when due process is vio-
lated for immigrants and citizens alike,
the Fourteenth Amendment is more
important than ever.  The Amendment
changed the United States, and rede-
fined who and what we are as a na-
tion. Its application now will deter-
mine, as it has since its adoption and
ratification, who and what we are as
Americans and as a country. ❏

(CHURCHES UNITED: Cont. from p. 6)

are committed to continuing the fight
for housing justice in the Broadway
Triangle and throughout New York
City!

Continuing to oppose segregative
developments, CUFFH has realized the
need for a resurgent integration pro-
gram, and that any effort to do so must
foreground race. The redlining, seg-
regation and discrimination that
shaped America’s residential racial
divide explicitly targeted communities
of color; policies seeking to undo that
damage must recognize that history in
order to effectively combat segrega-
tion. Simply focusing on “affordable”
housing and not fair housing perpetu-
ates the warped logic of speculative
development, and fails to meaning-
fully address racial segregation. In the
50 years since the passage of the Fair
Housing Act, HUD has failed to ad-
dress residential segregation in a mean-
ingful way. This lack of enforcement
has allowed cities to move forward with
colorblind policies that either perpetu-
ate or dramatically exacerbate exist-
ing residential segregation.

Going forward, in addition to the
necessary work of reacting to indi-
vidual developments, we must
proactively fight for integration on a
city-wide scale. We must add mecha-
nisms to enforce the affirmative fur-
thering fair housing requirements out-
lined in the Fair Housing Act in each
and every rezoning the city facilitates,
or else these rezonings will continue
to further racial segregation. Incorpo-

rating a Racial Impact Study into the
rezoning process would give the city
the opportunity to demand tangible
remedies from developers to not just
discourage segregation but to affirma-
tively further integration. These de-
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mands may be expressed through com-
plaints and victories in the courts, but
community organizing and community
power keep this issue on the front page,
forcing our elected officials to be ac-
countable to the communities that they
are segregating. ❏

Thank you for your
contributions to

PRRAC!
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