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Brief #2: Using Eminent Domain to Acquire Private Rental Housing — recent
examples

The King County Housing Authority (KCHA) in Washington State has used eminent
domain as part of its affordable housing strategy. Under Washington State law, public
housing authorities are authorized to use eminent domain to acquire housing projects
within their area of operation.! KCHA has used the threat of eminent domain to
encourage owners to sell affordable multifamily rental properties to the housing
authority.? In 2019, the agency followed through on the threat to acquire property through
eminent domain. KCHA’s Board of Commissioners passed resolutions approving the use
of eminent domain to acquire multifamily properties if the housing authority was
unsuccessful in negotiating their purchase.® The multifamily properties targeted for
acquisition were considered to be at high risk of losing affordability, which would result
in displacement of residents.* In September of 2019, KCHA used eminent domain to
acquire 5 properties for $245 million.®> These included two Fannie Mae backed
multifamily properties.®

Gil Cedillo, a member of the Los Angeles City Council, has proposed the use of eminent
domain to protect tenants at a complex where affordability restrictions will expire and
rents will be raised to market-rate levels. On March 27, the City Council voted to instruct
the City Attorney and the Los Angeles Housing and Community Investment Department
to issue a report within 30 days on the use of eminent domain.’

Eminent domain can also be used to acquire intangible property.® The novel idea of using
eminent domain to address foreclosures emerged in the early 2010s as a way to address
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the foreclosure crisis.® Several communities around the country such as Richmond,
California seriously explored the feasibility of using eminent domain to seize underwater
mortgages, restructure loans to reduce the principal, and then resell the debt to a private
buyer.® While the idea generated much debate and scholarly discussion'?, it also created
strong backlash from those who owned the mortgages and challenged its constitutionality
under the Takings Clause.'? Congress ultimately passed legislation making it illegal for
the federal government to back mortgages seized through eminent domain, effectively
ending any possibility of implementation.*3
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