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7KH�)DLU�+RXVLQJ�$FW�����8�6�&�����������HW�VHT�� HQDFWHG�LQ�������UHTXLUHV�WKH�8�6��

'HSDUWPHQW�RI�+RXVLQJ�DQG�8UEDQ�'HYHORSPHQW��³+8'´��WR�³DGPLQLVWHU�WKH�SURJUDPV�DQG�

DFWLYLWLHV�UHODWLQJ�WR�KRXVLQJ�DQG�XUEDQ�GHYHORSPHQW�LQ�D�PDQQHU�DIILUPDWLYHO\�WR�IXUWKHU�WKH�

SROLFLHV�RI´�IDLU�KRXVLQJ��LG� � �����H�������+8'�DFNQRZOHGJHV�WKDW WKH�DJHQF\�KDV�QRW�DOZD\V�

DGPLQLVWHUHG�SURJUDPV�LQ�D�PDQQHU�WR�HQVXUH�WKDW�WKLV ORQJ�VWDQGLQJ�VWDWXWRU\ UHTXLUHPHQW�

DIILUPDWLYHO\�WR�IXUWKHU�IDLU�KRXVLQJ��³$))+´� LV�PHW�³DV�HIIHFWLYH>O\@�DV�KDG�EHHQ�HQYLVLRQHG�´��

+8'�3URSRVHG�5XOH��$IILUPDWLYHO\�)XUWKHULQJ�)DLU�+RXVLQJ��³3URSRVHG�$))+�5XOH´������)HG��

5HJ���������������� �-XO\����������� ,Q�������+8'�SURPXOJDWHG�D�UXOH� E\�QRWLFH�DQG�FRPPHQW�

UXOHPDNLQJ� WR�³SURYLGH> @�+8'�SURJUDP�SDUWLFLSDQWV�ZLWK�DQ�DSSURDFK�WR PRUH�HIIHFWLYHO\�DQG�

HIILFLHQWO\ LQFRUSRUDWH�LQWR�WKHLU�SODQQLQJ�SURFHVVHV�WKH�GXW\�WR�DIILUPDWLYHO\�IXUWKHU�WKH�SXUSRVHV�

DQG�SROLFLHV�RI�WKH�)DLU�+RXVLQJ�$FW�´�LQFOXGLQJ�WKH�$))+�UHTXLUHPHQW� +8'�)LQDO�5XOH��

$IILUPDWLYHO\�)XUWKHULQJ�)DLU�+RXVLQJ��³$))+�5XOH´������)HG��5HJ���������������� �-XO\�����

������ $PRQJ�WKH�³>P@DMRU�>S@URYLVLRQV´�LQ�WKLV�QHZ�5XOH��LG��DW�������� LV�D�³VWDQGDUGL]HG�

$VVHVVPHQW�RI�)DLU�+RXVLQJ��$)+�´�SURFHVV��LG���WR�EH�UROOHG�RXW�DORQJ�ZLWK�DQ�$VVHVVPHQW�7RRO�
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FXVWRPL]HG�IRU�GLIIHUHQW W\SHV RI�SURJUDP�SDUWLFLSDQWV��LG��DW�������������������������VXFK�DV�

6WDWHV��ORFDO�JRYHUQPHQW DJHQFLHV�DQG 3XEOLF�+RXVLQJ�$XWKRULWLHV��³3+$V´����7R�GDWH��+8'�KDV�

IXOO\�LVVXHG�DQ $VVHVVPHQW�7RRO�RQO\�IRU�XVH�E\�ORFDO�JRYHUQPHQW�DJHQFLHV� 6HH�JHQHUDOO\ +8'�

1RWLFH��$IILUPDWLYHO\�)XUWKHULQJ�)DLU�+RXVLQJ�$VVHVVPHQW�7RRO��$QQRXQFHPHQW�RI�)LQDO�

$SSURYHG�'RFXPHQW��³/*�����7RRO $QQRXQFHPHQW´������)HG��5HJ����������'HF�������������

+8'�1RWLFH��$IILUPDWLYHO\�)XUWKHULQJ�)DLU�+RXVLQJ��$QQRXQFHPHQW�RI�5HQHZDO�RI�$SSURYDO�RI�

WKH�$VVHVVPHQW�7RRO�IRU�/RFDO�*RYHUQPHQWV��³/*�����7RRO $QQRXQFHPHQW´������)HG��5HJ��

�������-DQ����������� �GLVFXVVLQJ�LVVXHV�ZLWK�WKH�/*�����7RRO�DQG�GHVFULELQJ�FKDQJHV�LQ�WKH�

/*�����7RRO����

7KLV�FDVH�LV�DERXW�WZR�RI�+8'¶V�QRWLFHV��LVVXHG�LQ�0D\������ RQH�RI�ZKLFK�ZLWKGUDZV

WKH�RQO\�H[WDQW�$VVHVVPHQW�7RRO WKDW ZDV�LQWHQGHG�WR�KHOS�ORFDO JRYHUQPHQW�DJHQFLHV PHDVXUH�

SURJUHVV�LQ�PHHWLQJ�WKH�$))+�UHTXLUHPHQW� 6HH JHQHUDOO\�+8'�1RWLFH��$IILUPDWLYHO\�)XUWKHULQJ�

)DLU�+RXVLQJ� :LWKGUDZDO�RI�WKH�$VVHVVPHQW�7RRO�IRU�/RFDO�*RYHUQPHQWV �³/*�����

:LWKGUDZDO�1RWLFH´������)HG��5HJ����������0D\������������ $V�D�UHVXOW� ³FXUUHQWO\�QR�W\SH�RI�

SURJUDP�SDUWLFLSDQW�KDV DQ�$VVHVVPHQW�7RRO�DYDLODEOH�IRU�XVH�´� +8'�1RWLFH��$IILUPDWLYHO\�

)XUWKHULQJ�)DLU�+RXVLQJ��$))+���5HVSRQVLELOLW\�WR�&RQGXFW�$QDO\VLV�RI�,PSHGLPHQWV �³$,�

5HOLDQFH 1RWLFH´������)HG��5HJ������������������0D\������������ 7KH�RWKHU�+8'�QRWLFH�DW�LVVXH

GLUHFWV SURJUDP�SDUWLFLSDQWV�WR�UHYHUW�WR�SULRU�+8'�JXLGDQFH WKDW�WKH\�³ZLOO�FRQGXFW�DQ�DQDO\VLV�

RI�LPSHGLPHQWV��$,��WR�IDLU�KRXVLQJ�FKRLFH�ZLWKLQ�WKH�MXULVGLFWLRQ�´� ,G���

+8'�FRQFHGHV�WKDW�XVH�RI�WKH�/*�����7RRO�DQG�WKH�$)+�SURFHVV�ODLG�RXW�LQ�WKH�$))+�

5XOH�LV�³VXSHULRU´ WR�WKH�SULRU $,�SURFHVV LQ�DLGLQJ�SURJUDP�SDUWLFLSDQWV�LQ�PHHWLQJ WKH�$))+�

UHTXLUHPHQW�� 7U��0RWLRQV�+U¶J��$XJ���������� �³0RW��+U¶J´� DW������±����� (&)�1R����� VHH�

DOVR�LG� DW�����±����UHVSRQGLQJ�WR &RXUW¶V�TXHU\�ZKHWKHU�+8'�FRQFHGHV�³WKH�$,�SURFHVV�> @�ZDV�
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VR�WHUULEO\�IODZHG�´ +8'¶V�FRXQVHO�VWDWHG�³:H¶YH�GHYHORSHG�D�UHFRUG�RI�WKDW��FHUWDLQO\ � � � ��

<RX¶UH�ULJKW´�� 1HYHUWKHOHVV��LQ�+8'¶V�YLHZ��WKH�/*���� $VVHVVPHQW�7RRO�ZDV�³XQZRUNDEOH�´�

ZDUUDQWLQJ LWV�ZLWKGUDZDO� /*�����:LWKGUDZDO�1RWLFH�����)HG��5HJ� DW�������� VHH DOVR 'HIV�¶�

0HP��2SS��3OV�¶�0RW��3UHOLPLQDU\�,QMXQFWLRQ�	�([SHGLWHG�6XPP��-� �³'HIV�¶�2SS¶Q 3,´��DW���±

����(&)�1R�������7KH�SODLQWLIIV�FRQWHQG�RWKHUZLVH��YLHZLQJ�WKH�ZLWKGUDZDO�RI�WKH�/*�����7RRO

DV�LPSHGLQJ�WKH�SURJUHVV�PDGH�RYHU�WKH�ODVW�IHZ \HDUV�WR�IXOILOO�WKH�VWDWXWRU\�SURPLVH�RI�

IXUWKHULQJ�IDLU�KRXVLQJ�SROLFLHV� 6HH�$P��&RPSO����������±����(&)�1R�����

7KH�SODLQWLIIV��WKUHH�QRQ�SURILW�RUJDQL]DWLRQV ³ZLWK�SXUSRVHV�WKDW�LQFOXGH�SURPRWLQJ�IDLU�

KRXVLQJ�´ LG� �� ��� VHHN SUHOLPLQDU\�DQG SHUPDQHQW LQMXQFWLYH�UHOLHI XQGHU�WKH�$GPLQLVWUDWLYH�

3URFHGXUH�$FW��³$3$´�����8�6�&� � ��������DJDLQVW�+8'�DQG�6HFUHWDU\�%HQMDPLQ�&DUVRQ�LQ�KLV�

RIILFLDO�FDSDFLW\ �FROOHFWLYHO\��³+8'´�RU�³GHIHQGDQWV´�� $P��&RPSO�����������±�������±����

FRQWHQGLQJ WKDW�WKH�WZR�0D\����� QRWLFHV²RQH�RI�ZKLFK�ZLWKGUDZV WKH�/*���� 7RRO�DQG�WKH�

RWKHU�RI�ZKLFK GLUHFWV ORFDO�JRYHUQPHQW�SURJUDP�SDUWLFLSDQWV ³WR�UHYHUW WR´ WKH�HDUOLHU�$,�

DVVHVVPHQW�PHWKRG��³HIIHFWLYHO\�VXVSHQG> @ WKH�$))+�5XOH�LQGHILQLWHO\�´�LG� � ����,Q�WKH�

SODLQWLIIV¶ YLHZ��WKHVH�WZR�QRWLFHV�³FRQVWLWXWH�XQODZIXO�DJHQF\�DFWLRQ�´ $P��&RPSO��� ���

EHFDXVH�WKH\�VXVSHQG�WKH�$))+�5XOH�ZLWKRXW�QRWLFH�DQG�FRPPHQW SURFHGXUHV DQG EHFDXVH WKH�

ZLWKGUDZDO�RI�WKH�/*���� 7RRO�ZDV�DUELWUDU\�DQG�FDSULFLRXV� LG� �� ��±����

3HQGLQJ�EHIRUH�WKLV�&RXUW�DUH�WKUHH�PRWLRQV���)LUVW��WKH�SODLQWLIIV�KDYH�PRYHG��SXUVXDQW�WR�

)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����DQG�/RFDO�5XOH������ IRU�D�SUHOLPLQDU\�LQMXQFWLRQ RUGHULQJ�

+8' ³WR���� UHVFLQG�>WKH@ 0D\����������1RWLFHV�´ UHIHUULQJ�WR�WKH�/*�����:LWKGUDZDO�1RWLFH

DQG�WKH�$,�5HOLDQFH 1RWLFH� ³��� UHLQVWDWH�WKH�$VVHVVPHQW�7RRO IRU�/RFDO�*RYHUQPHQWV´��DQG�

³��� WDNH�DOO�RWKHU QHFHVVDU\�VWHSV�WR�HQVXUH�SURPSW�LPSOHPHQWDWLRQ�RI�WKH�$))+�5XOH�´ 3OV�¶�

� 7KH�SODLQWLIIV�PDGH�FOHDU�DW�WKH�PRWLRQV�KHDULQJ�WKDW�WKHVH�WZR�QRWLFHV�ZHUH�WKH�IRFXV�RI�WKHLU�FRPSODLQW��
0RW��+U¶J�DW�����±����
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0RW��3UHOLPLQDU\�,QMXQFWLRQ�	 ([SHGLWHG�6XPP��-���³3OV�¶�0RW��3,´� DW����(&)�1R�������6HFRQG��

WKH�GHIHQGDQWV�KDYH PRYHG�WR�GLVPLVV�WKH�$PHQGHG�&RPSODLQW��SXUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�

3URFHGXUH����E����� DUJXLQJ�WKDW WKH�SODLQWLIIV�ODFN�VWDQGLQJ�� 6HH�JHQHUDOO\ 'HIV�¶�0RW��'LVPLVV�

3OV�¶�$P��&RPSO���³'HIV�¶�07'´���(&)�1R�������7KLUG� WKH�6WDWH�RI�1HZ�<RUN�VHHNV�WR�LQWHUYHQH�

RQ�EHKDOI�RI�WKH�SODLQWLIIV SXUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����D��RU��E����1<6¶V�0RW��

,QWHUYHQH�6XSS� 3OV���³1<6¶V�0RW��,QWHUYHQH´� DW����(&)�1R�����

)RU�WKH�UHDVRQV�SURYLGHG�EHORZ��WKH�GHIHQGDQWV¶�PRWLRQ�WR�GLVPLVV�LV�JUDQWHG�DQG�WKH�

UHPDLQLQJ�WZR�PRWLRQV�IRU�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI�DQG�WR�LQWHUYHQH�DUH�WKHUHIRUH�GHQLHG��

,� %$&.*5281'

7KH�UHOHYDQW�VWDWXWRU\�DQG�UHJXODWRU\�IUDPHZRUN��DV�ZHOO�DV�WKH�IDFWV�IURP�ZKLFK�WKLV�

OLWLJDWLRQ�DULVHV� DUH�SUHVHQWHG�EHORZ��

$� 6WDWXWRU\�DQG�5HJXODWRU\�)UDPHZRUN

6LQFH�������LW�KDV�EHHQ ³WKH�SROLF\�RI�WKH�8QLWHG�6WDWHV�WR�SURYLGH��ZLWKLQ�FRQVWLWXWLRQDO�

OLPLWDWLRQV��IRU�IDLU�KRXVLQJ�WKURXJKRXW�WKH�8QLWHG�6WDWHV�´�����8�6�&��� �������+8'¶V�JHQHUDO�

REOLJDWLRQ�WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�LQ�OLQH�ZLWK�WKLV SROLF\�LV�GLVFXVVHG�ILUVW��IROORZHG�

E\�D�VXPPDU\�RI +8'¶V�JHQHUDOO\�LQDGHTXDWH�HIIRUWV�WR�IXOILOO WKLV�REOLJDWLRQ�ZKHQ

DGPLQLVWHULQJ KRXVLQJ�EORFN�JUDQW SURJUDPV�DQG�HQVXULQJ�FRPSOLDQFH�ZLWK�VWDWXWRU\�DQG�

UHJXODWRU\�UHTXLUHPHQWV�E\�SURJUDP�SDUWLFLSDQWV�

� 7KH�SODLQWLIIV�KDYH�DOVR�PRYHG�IRU�³H[SHGLWHG�VXPPDU\�MXGJPHQW�´�SXUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�
3URFHGXUH�����3OV�¶�0RW��3,�DW����ZKLFK�PRWLRQ�LV�DOVR�GHQLHG�
� 7KH�SDUWLHV�VXEPLWWHG�QXPHURXV�GHFODUDWLRQV�VXSSRUWLQJ�WKHLU�SRVLWLRQV�ZLWK�UHVSHFW�WR�WKH�SODLQWLIIV¶�
UHTXHVW�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�DQG�H[SHGLWHG�VXPPDU\�MXGJPHQW� (DFK�GHFODUDWLRQ�DQG�WKH�DVVRFLDWHG�H[KLELWV
KDYH EHHQ UHYLHZHG��EXW�RQO\�WKRVH�GHFODUDWLRQV�DQG�H[KLELWV�QHFHVVDU\�IRU�UHVROXWLRQ�RI�WKH�LQVWDQW�PRWLRQV�DUH�FLWHG�
KHUHLQ���,Q�DGGLWLRQ��WKH�&RXUW�KDV�UHYLHZHG�WKH�VXEVWDQWLDO�EULHILQJ�VXEPLWWHG�E\�DPLFXV�FXULDH LQ�VXSSRUW�RI�WKH�
UHOLHI�VRXJKW�E\�WKH�SODLQWLIIV���6HH�JHQHUDOO\ 1DW¶O�+RXVLQJ�/DZ�3URMHFW��HW�DO���%ULHI�DV�$PLFL�&XULDH 6XSS��3OV�¶�
0RW��3,�	�6XPP��-���(&)�1R������3ROLF\/LQN��$PLFXV %ULHI�6XSS��3OV�¶�5HQHZHG�0RW��3,�	�6XPP��-���(&)�1R������
6WDWH�RI�0DU\ODQG��HW�DO���%ULHI�DV�$PLFL�&XULDH 6XSS��3OV�¶�5HQHZHG�0RW��3,�	�6XPP��-���(&)�1R�����
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�� 2YHUYLHZ�RI�WKH�$))+�5HTXLUHPHQW

&RQJUHVV�HQDFWHG�WKH�)DLU�+RXVLQJ�$FW�DV�7LWOH�9,,,�RI�WKH�&LYLO�5LJKWV�$FW�RI�������3XE��

/��1R�������������6WDW������³)+$´�RU�WKH�³$FW´���RYHU�ILIW\�\HDUV�DJR�LQ�DQ�HIIRUW�WR�DFKLHYH

³WUXO\�LQWHJUDWHG�DQG�EDODQFHG�OLYLQJ SDWWHUQV�´������&21*� 5(&� �������������������VWDWHPHQW�RI�

6HQ��0RQGDOH���VHH�DOVR�7UDIILFDQWH�Y��0HWUR��/LIH�,QV��&R�������8�6�������������������³>$@V�

6HQDWRU�0RQGDOH�ZKR�GUDIWHG�� ����D� >µ(QIRUFHPHQW¶ E\�+8'@ VDLG��WKH UHDFK�RI�WKH�SURSRVHG�

ODZ�ZDV�WR�UHSODFH�WKH�JKHWWRV�µE\�WUXO\�LQWHJUDWHG DQG�EDODQFHG�OLYLQJ�SDWWHUQV�¶´��TXRWLQJ�����

&21*� 5(&� DW ���������7KH�)+$�ZDV��LQ�ODUJH�SDUW��D�UHVSRQVH�WR�WKH�KHLJKWHQHG�UDFLDO�WHQVLRQV�

DQG�ULRWV�HUXSWLQJ�LQ�WKH�8QLWHG�6WDWHV�WKURXJKRXW�WKH�����V��DQG�WKH�)+$¶V�SDVVDJH�UHIOHFWHG�DQ�

XQGHUVWDQGLQJ�WKDW�³IDLU�KRXVLQJ�OHJLVODWLRQ´�ZDV�³WKH�EHVW�ZD\�IRU�> @ &RQJUHVV´�DW�WKDW�WLPH�³WR�

VWDUW�RQ�WKH�WUXH�URDG�WR�LQWHJUDWLRQ�´������&21*� 5(&� DW�������VWDWHPHQW�RI�6HQ��0RQGDOH���VHH�

DOVR�7H[��'HS¶W�RI�+RXV��	�&PW\��$IIDLUV�Y��,QFOXVLYH�&RPPXQLWLHV�3URMHFW��,QF�������6��&W��������

����������� �H[SODLQLQJ�WKH�)+$�ZDV�SDVVHG�LQ�UHVSRQVH�WR�WKH�DVVDVVLQDWLRQ�RI�'U��0DUWLQ�

/XWKHU�.LQJ�DQG�WKH�³QHZ�XUJHQF\´�³WKH�1DWLRQ�IDFHG�� � ��WR�UHVROYH�WKH�VRFLDO�XQUHVW�LQ�WKH�LQQHU�

FLWLHV´����7KH�)+$�WKXV�SURKLELWV�GLVFULPLQDWLRQ�EDVHG�RQ�³UDFH��FRORU��UHOLJLRQ��VH[��IDPLOLDO

VWDWXV��RU�QDWLRQDO�RULJLQ´�LQ�WKH�VDOH�DQG�UHQWDO�RI�KRXVLQJ�DQG�RWKHU�UHVLGHQWLDO�UHDO HVWDWH±

UHODWHG�WUDQVDFWLRQV������8�6�&���� ����±�����$FFRUGLQJO\��WKH�$FW�UHTXLUHV�+8'�WR ³DGPLQLVWHU�

> @�SURJUDPV�DQG�DFWLYLWLHV�UHODWLQJ�WR�KRXVLQJ�DQG�XUEDQ�GHYHORSPHQW�LQ�D�PDQQHU�DIILUPDWLYHO\�

WR�IXUWKHU�WKH�SROLFLHV�RI´ IDLU�KRXVLQJ� LG��� �����H������D�UHTXLUHPHQW�NQRZQ�DV�WKH

³DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�´�RU�³$))+�´�UHTXLUHPHQW�

&RXUWV KDYH�UHFRJQL]HG WKDW�WKH�$FW ³LPSRVHV�XSRQ�+8'�DQ�REOLJDWLRQ�WR�GR�PRUH�WKDQ�

VLPSO\�UHIUDLQ�IURP�GLVFULPLQDWLQJ��DQG�IURP�SXUSRVHO\�DLGLQJ�GLVFULPLQDWLRQ�E\�RWKHUV��´��

1$$&3�Y��6HF¶\�RI�+RXV��	�8UEDQ�'HY�������)��G������������VW�&LU������� �%UH\HU��-����QRWLQJ�

WKDW &RQJUHVV¶V�JRDO�LQ�SDVVLQJ�WKH�)+$�³UHIOHFWV�WKH�GHVLUH�WR�KDYH�+8' XVH�LWV�JUDQW�SURJUDPV�
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WR�DVVLVW�LQ�HQGLQJ�GLVFULPLQDWLRQ�DQG�VHJUHJDWLRQ��WR�WKH�SRLQW�ZKHUH�WKH�VXSSO\�RI�JHQXLQHO\�

RSHQ�KRXVLQJ�LQFUHDVHV´���VHH�DOVR 6KDQQRQ�Y��8�6��'HS¶W RI�+RXV� 	 8UEDQ�'HY�� ����)��G������

��� ��G�&LU� ����� �UHPDQGLQJ�+8'�GHFLVLRQ�DERXW�D�SURSRVHG�SURMHFW�FKDQJH IRU +8'�WR

FRQVLGHU�WKH�³VXEVWDQWLDO�QHW�UHGXFWLRQ�LQ�VXSSO\�RI�KRXVLQJ�LQ�WKH�SURMHFW�DUHD�DYDLODEOH�WR�UDFLDO�

PLQRULW\�IDPLOLHV�´�DV�ZHOO�DV WKH ³VXEVWDQWLDO�QHW�LQFUHDVH�LQ�UDFLDO�PLQRULW\�IDPLOLHV�LQ�WKH�DUHD�

DV�D�UHVXOW RI�WKH�SURMHFW�´�ZKLFK ³LV�DQ�HTXDOO\�REYLRXV�FRQVLGHUDWLRQ´�� ,QGHHG��SXUVXDQW�WR�WKH�

$))+�UHTXLUHPHQW��+8'�PXVW�WDNH�DFWLRQ�³WR�IXOILOO��DV�PXFK�DV�SRVVLEOH��WKH�JRDO�RI�RSHQ��

LQWHJUDWHG�UHVLGHQWLDO�KRXVLQJ�SDWWHUQV DQG WR�SUHYHQW�WKH�LQFUHDVH�RI�VHJUHJDWLRQ��LQ�JKHWWRV��RI�

UDFLDO�JURXSV�ZKRVH�ODFN�RI�RSSRUWXQLWLHV�WKH�$FW�ZDV�GHVLJQHG�WR�FRPEDW�´ 2WHUR�Y��1�<� &LW\�

+RXV� $XWK�� ����)��G��������������G�&LU����������+8'�PDLQWDLQV�GLVFUHWLRQ�LQ�GHWHUPLQLQJ�KRZ�

WKH�DJHQF\�ZLOO�IXOILOO�LWV�$))+�REOLJDWLRQ� EXW�FRXUWV�KDYH ³WKH�SRZHU�WR�UHYLHZ�> @ FODLP>V@�WKDW�

WKH�6HFUHWDU\�KDV�QRW�µDGPLQLVWHU>HG@¶�FHUWDLQ�+8'�SURJUDPV�µLQ�D�PDQQHU�DIILUPDWLYHO\�WR�

IXUWKHU¶ WKH�$FW¶V�EDVLF�SROLF\�´��1$$&3������)��G�DW���� �ODVW�DOWHUDWLRQ�LQ�RULJLQDO���TXRWLQJ����

8�6�&��� �����H������

�� +8'¶V�+RXVLQJ�%ORFN�*UDQW�3URJUDPV

2QH�PHWKRG�E\�ZKLFK�+8'�IXUWKHUV�LWV $))+�REOLJDWLRQ LV�WKURXJK�WKH�DGPLQLVWUDWLRQ�RI�

KRXVLQJ�EORFN�JUDQW�SURJUDPV�WR�6WDWH�DQG�ORFDO�JRYHUQPHQWV���7KH�ODUJHVW�RI�WKHVH SURJUDPV�LV�

WKH�&RPPXQLW\ 'HYHORSPHQW�%ORFN�*UDQW �³&'%*´��3URJUDP��ZKLFK�ZDV�HVWDEOLVKHG�XQGHU�WKH�

+RXVLQJ�DQG�&RPPXQLW\�'HYHORSPHQW�$FW�RI������ ���8�6�&��� ����� HW�VHT���WR�³SURYLGH�

DQQXDO�JUDQWV�WR�SURYLGH�KRXVLQJ�DQG�H[SDQG�HFRQRPLF�RSSRUWXQLWLHV�IRU�ORZ� DQG�PRGHUDWH�

LQFRPH�SHUVRQV�´��'HIV�¶�2SS¶Q 3,�DW����VHH�DOVR ���8�6�&��� �����F���H[SODLQLQJ�WKDW�WKH�

³SULPDU\�REMHFWLYH´�RI�WKH�&'%*�SURJUDP�LV�³WKH�GHYHORSPHQW�RI�YLDEOH�XUEDQ�FRPPXQLWLHV��E\�

SURYLGLQJ�GHFHQW�KRXVLQJ�DQG�D�VXLWDEOH�OLYLQJ�HQYLURQPHQW�DQG�H[SDQGLQJ�HFRQRPLF�

RSSRUWXQLWLHV��SULQFLSDOO\�IRU�SHUVRQV�RI�ORZ�DQG�PRGHUDWH�LQFRPH´�� ,Q�DGGLWLRQ�WR�WKH�&'%*�



�

3URJUDP��+8'�DGPLQLVWHUV�EORFN�JUDQWV�WKURXJK RWKHU SURJUDPV� LQFOXGLQJ WKH (PHUJHQF\�

6ROXWLRQV *UDQWV��³(6*´� 3URJUDP�����8�6�&��� ������ HW�VHT�� WKH�+20(�,QYHVWPHQW�

3DUWQHUVKLSV��³+20(´� 3URJUDP��LG��� ������ HW�VHT�� DQG WKH�+RXVLQJ�2SSRUWXQLWLHV�IRU�

3HUVRQV�ZLWK�$,'6��³+23:$´� 3URJUDP��LG��� ������ HW�VHT� +8'�DOVR��WKURXJK�WKH 8�6��

+RXVLQJ�$FW��³86+$´���LG��� ����F��� HW�VHT���SURYLGHV�JUDQWV�WR 3XEOLF�+RXVLQJ�$JHQFLHV�

�³3+$V´� IRU�SXEOLF�KRXVLQJ�RSHUDWLRQV�DV�ZHOO�DV�FDSLWDO�IRU�WHQDQW�EDVHG�UHQWDO�DVVLVWDQFH� 6HH

$))+�5XOH�����)HG��5HJ��DW��������

-XULVGLFWLRQV UHFHLYLQJ�WKHVH EORFN�JUDQWV PXVW�WDNH�FHUWDLQ�DFWLRQV�WR FRQWLQXH�UHFHLYLQJ

IXQGV��LQFOXGLQJ�³VXEPLW>WLQJ@ D�FRQVROLGDWHG�SODQ´�WR +8'�HYHU\�WKUHH�WR�ILYH�\HDUV������&�)�5��

� �������� VHH�DOVR LG� SW�������$�&RQVROLGDWHG�3ODQ�SURYLGHV���� ³>D@ SODQQLQJ�GRFXPHQW�IRU�WKH�

MXULVGLFWLRQ��ZKLFK�EXLOGV�RQ�D�SDUWLFLSDWRU\�SURFHVV�DPRQJ�FLWL]HQV��RUJDQL]DWLRQV��EXVLQHVVHV��

DQG�RWKHU�VWDNHKROGHUV´����� ³>D@�VXEPLVVLRQ�IRU�IHGHUDO�IXQGV�XQGHU�+8'¶V�IRUPXOD�JUDQW�

SURJUDPV�IRU�MXULVGLFWLRQV´����� ³>D@ VWUDWHJ\�WR�EH�IROORZHG�LQ�FDUU\LQJ�RXW�+8'�SURJUDPV´��DQG

��� ³>D@ PDQDJHPHQW�WRRO�IRU�DVVHVVLQJ�SHUIRUPDQFH�DQG�WUDFNLQJ�UHVXOWV�´��,G� � �����E����±����

:LWK�WKH�&RQVROLGDWHG�3ODQV��+8'�LV�DEOH�WR�PRQLWRU�D�MXULVGLFWLRQ¶V�XVH�RI�IHGHUDO�IXQGV�

$V�UHOHYDQW�KHUH��UHFLSLHQWV�RI�KRXVLQJ�EORFN JUDQWV PXVW�DOVR�FHUWLI\�WKDW�WKH\�ZLOO�

³DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�´�����8�6�&��� �����E������ORFDO�JRYHUQPHQW�UHFLSLHQWV���LG��

� �����G�����%���6WDWH�UHFLSLHQWV���LG��� ������E�������6WDWH�DQG�ORFDO�UHFLSLHQWV���� ����F�

��G�������3+$ UHFLSLHQWV�� +8'¶V�UHFHQW�HIIRUWV�WR�DVVLVW�SURJUDP�SDUWLFLSDQWV�LQ�PHHWLQJ�WKLV�

UHTXLUHPHQW��DV�GLVFXVVHG�QH[W��DUH�DW�LVVXH�LQ�WKLV�OLWLJDWLRQ��

�� +8'¶V�5HJXODWLRQ�RI�*UDQWHHV�WKURXJK�$QDO\VLV�RI�,PSHGLPHQWV�

%HJLQQLQJ�LQ�WKH�����V��D�MXULVGLFWLRQ�UHFHLYLQJ�+8'¶V�KRXVLQJ�EORFN�JUDQWV�FRXOG�PHHW�

LWV�$))+�REOLJDWLRQV�E\�³VXEPLW>WLQJ@�D�FHUWLILFDWLRQ�WKDW�LW�ZLOO�DIILUPDWLYHO\�IXUWKHU�IDLU�

KRXVLQJ��ZKLFK�PHDQV�WKDW�LW�ZLOO�FRQGXFW�DQ�DQDO\VLV�WR�LGHQWLI\�LPSHGLPHQWV�WR�IDLU�KRXVLQJ�



�

FKRLFH�ZLWKLQ�WKH�MXULVGLFWLRQ��WDNH�DSSURSULDWH�DFWLRQV�WR�RYHUFRPH�WKH�HIIHFWV�RI�DQ\�

LPSHGLPHQWV�LGHQWLILHG�WKURXJK�WKDW�DQDO\VLV��DQG�PDLQWDLQ�UHFRUGV�UHIOHFWLQJ�WKH�DQDO\VLV�DQG�

DFWLRQV�LQ�WKLV�UHJDUG�´�����&�)�5�����������D���� ��������VHH�DOVR�+8'�)LQDO�5XOH��&RQVROLGDWHG�

6XEPLVVLRQ�IRU�&RPPXQLW\�3ODQQLQJ�DQG�'HYHORSPHQW�3URJUDPV�����)HG��5HJ����������������

��������������-DQ������������ 7KLV�IDLU�KRXVLQJ�SODQQLQJ�DQDO\VLV��NQRZQ�DV�WKH�³$QDO\VLV�RI�

,PSHGLPHQWV�LQ�)DLU�+RXVLQJ´��³$,´���UHTXLUHG�MXULVGLFWLRQV�FHUWLI\LQJ�FRPSOLDQFH�ZLWK�WKH�

$))+ REOLJDWLRQ�WR� ����FRQGXFW�DQ $,������WDNH�DSSURSULDWH�VWHSV�WR�DGGUHVV�LPSHGLPHQWV�

LGHQWLILHG�WKURXJK�WKH�$,��DQG�����PDLQWDLQ�UHODWHG�UHFRUGV���6HH����&�)�5�����������D���� �������

+8' LVVXHG JXLGDQFH�RQ�WKH�$,�SURFHVV LQ�D������)DLU�+RXVLQJ�3ODQQLQJ�*XLGH���6HH�

JHQHUDOO\�8�6� '(3¶7�2)�+286,1*�$1'�85%$1�'(9(/230(17��2)),&(�2)�)$,5�+286,1*�$1'�

(48$/�23325781,7<��)$,5�+286,1*�3/$11,1*�*8,'( ��������³�����)$,5�+286,1*�3/$11,1*�

*8,'(´���DYDLODEOH�DW�KWWSV���ZZZ�KXG�JRY�VLWHV�GRFXPHQWV�IKSJ�SGI���7KLV *XLGH��ZKLFK�LV�VWLOO�

DYDLODEOH��H[SODLQV WKDW��EHFDXVH�+8'�KDG�³WRR�RIWHQ´�IDLOHG�LQ�WU\LQJ�³WR�SUHVFULEH�QDWLRQDO�

UHPHGLHV�IRU�ORFDO�VLWXDWLRQV�´�+8'�GHYHORSHG�WKH�$,�SURFHVV�WR�DOORZ�ORFDO FRPPXQLWLHV�WR�PHHW�

WKH�$))+ REOLJDWLRQ�E\�³GHILQ>LQJ@ WKH�SUREOHPV��GHYHORS>LQJ@ WKH�VROXWLRQV��DQG�EH>LQJ@ KHOG�

DFFRXQWDEOH�IRU�PHHWLQJ�WKH�VWDQGDUGV�WKH\�VHW�IRU�WKHPVHOYHV�´ ,G� DW�L���$V D�GHILQLWLRQDO�PDWWHU��

+8'�FODULILHG�WKDW�DFWLRQV�³DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ´�ZKHQ�³VWHSV�DUH�WDNHQ�WR�DVVXUH�

WKDW�WKH�KRXVLQJ�LV�IXOO\�DYDLODEOH�WR�DOO�UHVLGHQWV�RI�WKH�FRPPXQLW\��UHJDUGOHVV�RI�UDFH��FRORU��

QDWLRQDO�RULJLQ��JHQGHU��KDQGLFDS��RU�IDPLOLDO�VWDWXV�´��,G� DW����� 7R�WKLV�HQG��³DOO�DIIHFWHG�SHRSOH�

LQ�WKH�FRPPXQLW\´�QHHGHG�WR�³EH�DW�WKH�WDEOH�DQG�SDUWLFLSDWH�LQ�PDNLQJ�WKRVH�GHFLVLRQV�´��,G� DW�L���

� ���&�)�5�����������ZDV�SURPXOJDWHG�WR�FRYHU�ORFDO�JRYHUQPHQWV��ZKLFK�DUH�WKH�UHOHYDQW�UHJXODWHG�HQWLWLHV�
LQ�WKLV�OLWLJDWLRQ���7KH�UHJXODWLRQV�LPSRVHG�DQDORJRXV�UHTXLUHPHQWV�IRU�HDFK�6WDWH�DQG�FRQVRUWLXP�RI�ORFDO�
JRYHUQPHQWV�DFWLQJ�DV�RQH�ORFDO�JRYHUQPHQW���6HH����&�)�5�������������������6WDWH�JRYHUQPHQWV���LG�����������
��������FRQVRUWLD��



�

7KH JXLGDQFH�GRFXPHQW�SURYLGHV VXJJHVWLRQV�IRU�DGKHULQJ�WR WKH�WKUHH�FRPSRQHQWV�RI�WKH�IDLU�

KRXVLQJ�SODQQLQJ SURFHVV� EXW QRQH�RI�WKH�UHFRPPHQGDWLRQV�LV ELQGLQJ� 6HH�LG� DW���� WR�����

7KH�$,�SURFHVV�UHIOHFWHG +8'¶V�FRPPLWPHQW�DW�WKH�WLPH ³WR�GHYROYHG�GHFLVLRQPDNLQJ�´�

LG� DW�L��DQG�GLG�³QRW�JHQHUDOO\´�UHTXLUH�WKDW�$,V�EH�VXEPLWWHG�WR�+8'�IRU�UHYLHZ��LG� DW��������

³,QVWHDG��DV�SDUW�RI�WKH�&RQVROLGDWHG�3ODQ�SHUIRUPDQFH�UHSRUW��WKH�MXULVGLFWLRQ´�ZDV�UHTXLUHG�WR

SURYLGH ³D�VXPPDU\�RI�WKH�$,�DQG�WKH MXULVGLFWLRQ¶V�DFFRPSOLVKPHQWV�GXULQJ�WKH�SDVW�SURJUDP�

\HDU´ WR�+8'��ZKLFK ³FRXOG�UHTXHVW�WKH $,�LQ�WKH�HYHQW�RI�D�FRPSODLQW�DQG�FRXOG�UHYLHZ�WKH�$,�

GXULQJ�URXWLQH�RQ�VLWH�PRQLWRULQJ�´ ,G� DW������� +8'�UHFRPPHQGHG��EXW�GLG�QRW�UHTXLUH� ³WKDW�

MXULVGLFWLRQV�FRQGXFW�RU�XSGDWH�WKHLU�$,�DW�OHDVW�RQFH�HYHU\���WR���\HDUV��FRQVLVWHQW�ZLWK�WKH�

&RQVROLGDWHG�3ODQ�F\FOH��´��,G� DW�����

:HDNQHVVHV LQ WKH�$,�SURFHVV�DV�D�PHWKRG�RI�HQVXULQJ�FRPSOLDQFH�E\�SURJUDP�

SDUWLFLSDQWV�ZLWK�WKH�$))+�UHTXLUHPHQW ZHUH H[SRVHG�³WKURXJK�OLWLJDWLRQ�DQG�UHSRUWV�DQG�

WHVWLPRQLHV�IRU�VRPH�\HDUV�´� 8�6� *29¶7 $&&2817$%,/,7<�2)),&( �³*$2´���537� 12� *$2����

���� +286,1*�$1'�&20081,7<�*5$176� +8'1(('6�72�(1+$1&(�,76�5(48,5(0(176�$1'�

29(56,*+7�2)�-85,6',&7,216¶ )$,5�+286,1*�3/$16 � ��������³*$2 ���� 5(3257´�� DYDLODEOH�

DW�KWWSV���ZZZ�JDR�JRY�DVVHWV������������SGI�� 7KHVH�VKRUWFRPLQJV�ZHUH�UHFRJQL]HG�E\�+8'�LQ�

D����� LQWHUQDO�VWXG\�EDVHG�RQ�UHYLHZ�RI����$,V���6HH�JHQHUDOO\�8�6� '(3¶7�2)�+286,1*�$1'�

85%$1�'(9(/230(17��2)),&(�2)�32/,&<�'(9(/230(17�$1'�5(6($5&+��$1$/<6,6�2)�

,03(',0(176�678'< ��������³+8'������$,�678'<´���DYDLODEOH�DW

KWWS���ZZZ�GRFXPHQWFORXG�RUJ�GRFXPHQWV��������KXG�UHSRUWLQJ�FRPSOLDQFH�UHSRUW�KWPO���)RU�

WKLV�VWXG\��+8'�KDG�VROLFLWHG�$,V�IURP����UDQGRPO\ VHOHFWHG�MXULVGLFWLRQ�EXW�UHFHLYHG�RQO\�����

VLJQDOLQJ DQ�LQLWLDO�³FDXVH�IRU�FRQFHUQ�´ ,G� DW������



��

%DVHG�RQ�WKH����$,V VXEPLWWHG��+8'�REVHUYHG�WKDW�³>F@LWL]HQV�VHHNLQJ�WR�REWDLQ�$,V�

ZRXOG�QRW�FRQVLVWHQWO\�ILQG�WKHP�UHDGLO\�DYDLODEOH�´ WKDW ³PDQ\�RI�WKH�$,V�REWDLQHG�ZHUH�

FRPSOHWHG�RYHU�WHQ�\HDUV�DJR�DQG�QHHG�WR�EH�XSGDWHG�´�WKDW�³DERXW�WKUHH�IRXUWKV�ZHUH�SUHSDUHG�

E\�D�VLQJOH�DXWKRU�RU�RUJDQL]DWLRQ�´�DQG�WKDW�³D�VL]DEOH�SURSRUWLRQ�RI�WKH�$,V�UHYLHZHG�GLG�QRW�

FRQWDLQ�NH\�DVSHFWV�UHFRPPHQGHG�IRU�LQFOXVLRQ�E\�WKH�>����@ )DLU�+RXVLQJ�3ODQQLQJ�*XLGH�´��,G��

DW��±�� �����+8'�IRXQG�WKDW�³>P@DQ\�MXULVGLFWLRQV�KDYH�REYLRXVO\�WDNHQ�WKH�$, SODQQLQJ�SURFHVV�

YHU\�VHULRXVO\�´�EXW�WKDW�WKH�DJHQF\�QHHGHG�³WR�DVVHVV�DQG�ZRUN�ZLWK�>LWV@ VWDWH�DQG�ORFDO SDUWQHUV��

JRYHUQPHQWDO�DQG�SULYDWH��WR�H[SORUH�RSWLRQV�IRU�LPSURYLQJ�WKH�$,�SURFHVV�DQG WDNLQJ�VWHSV�IRU�

WUDQVODWLQJ�LW�LQWR�SRVLWLYH�DFWLRQ�RQ�WKH�IDLU�KRXVLQJ�IURQW�´ ,G��DW���� +8'�UHFRPPHQGHG WKDW

WKH�DJHQF\����� SURYLGH�³HQKDQFHG�> @ JXLGDQFH�DQG�DVVLVWDQFH�>WR@�LQFUHDVH�FRPSOHWHQHVV�DQG�

TXDOLW\´ RI�$,V� ZKLFK�³FRXOG�WDNH�WKH�IRUP�RI�SURYLGLQJ�EHWWHU DFFHVV�WR�IHGHUDO�GDWD�WRROV��

EURDG�EDVHG�WUDLQLQJ�RSWLRQV�RU�LQ�VRPH�FDVHV�SHUKDSV�PRUH�LQ�GHSWK WHFKQLFDO�DVVLVWDQFH´��

��� ILQG�³RWKHU�SRVVLEOH�UHYHQXH�VWUHDPV´�WR�HQVXUH�MXULVGLFWLRQV�KDYH�IXQGLQJ�VRXUFHV�IRU�

FRQGXFWLQJ�$,V����� XSGDWH�WKH������)DLU�+RXVLQJ�3ODQQLQJ�*XLGH��DQG���� SURYLGH SXEOLF�DFFHVV�

WR�$,V� ,G� DW ��±�����1RWLQJ�³D�EDVLF�IDFW�ZLWK�$,V²WKDW�MXULVGLFWLRQV�DUH�QRW FXUUHQWO\�UHTXLUHG�

WR�VXEPLW�WKHP�WR�+8'�´ LG� DW�����WKH�+8'������$,�6WXG\ SRLQWHG�RXW�WKDW�WKH�DJHQF\�KDV�³WKH�

HQIRUFHPHQW�DXWKRULW\�WR�GHFHUWLI\�D�MXULVGLFWLRQ¶V�&RQVROLGDWHG�3ODQ�LI�WKH�$,�LV�LQDGHTXDWH�´ LG�

1HYHUWKHOHVV��WKH�+8'������$,�6WXG\ FDXWLRQHG�WKDW�DQ\�FRQVLGHUDWLRQ�RI�³ZLGHVSUHDG�+8'�

UHYLHZ��DSSURYDO�DQG�RU�HQIRUFHPHQW´�PXVW�³REVHUYH�WKH�IDFW�WKDW�$,V�DUH�HVVHQWLDOO\�ORFDO�

SODQQLQJ�GRFXPHQWV��DQG�WKDW�RSWLRQV�DQG�UHVRXUFHV�DYDLODEOH�WR�ORFDOLWLHV�YDU\�ZLGHO\�´��,G� DW�

���

7KH�+8'������$,�6WXG\�ZDV�IROORZHG�WKH�QH[W�\HDU�E\�D�PRUH�H[WHQVLYH�VWXG\�E\�WKH�

*$2� EDVHG�RQ UHYLHZ�RI ����$,V��WKDW LGHQWLILHG +8'¶V�³OLPLWHG�UHJXODWRU\�UHTXLUHPHQWV�DQG�



��

RYHUVLJKW´ DV�WKH�PDLQ�UHDVRQ�IRU�ZHDNQHVVHV�LQ�WKH�$,�SURFHVV���*$2������5HSRUW �VXPPDU\�

SDJH��� ,Q�SDUWLFXODU��WKH�*$2�FLWHG�WKH�DEVHQFH�RI�UHTXLUHPHQWV�LQ�WKH�UHJXODWLRQV�³IRU�XSGDWLQJ�

$,V�RU�WKHLU�IRUPDW´�DQG�IRU�JUDQWHHV�³WR�VXEPLW�$,V�WR�WKH�GHSDUWPHQW�IRU�UHYLHZ�´ ,G� $V�D�

UHVXOW��$,V�ZHUH�³RXWGDWHG´�DQG�JUDQWHHV�SODFHG�³D�ORZ�SULRULW\�RQ�HQVXULQJ�WKDW�WKHLU�$,V�

VHUYH>G@ DV�HIIHFWLYH�IDLU�KRXVLQJ�SODQQLQJ�WRROV�´ ,G���VHH�DOVR LG� DW��� �ILQGLQJ WKDW�³���SHUFHQW�

RI�DOO�$,V�>ZHUH@ RXWGDWHG��LQFOXGLQJ����SHUFHQW�WKDW�ZHUH�SUHSDUHG�LQ�WKH�����V´�DQG�WKXV�WKDW�

WKH�$,V�³G>LG@ QRW�OLNHO\�VHUYH�DV�HIIHFWLYH�SODQQLQJ�GRFXPHQWV�WR�LGHQWLI\�DQG�DGGUHVV�FXUUHQW�

SRWHQWLDO�LPSHGLPHQWV�WR�IDLU�KRXVLQJ�FKRLFH´�� 7KH�*$2 PDGH�WKUHH�UHFRPPHQGDWLRQV� ILUVW��

³WKDW�+8'�HVWDEOLVK�VWDQGDUGV�IRU�JUDQWHHV�WR�IROORZ�LQ�XSGDWLQJ�WKHLU�$,V�DQG�WKH�IRUPDW�WKDW�

WKH\�VKRXOG IROORZ�LQ�SUHSDULQJ�WKH�GRFXPHQWV�´ LG� DW�����VHFRQG��³DV�SDUW�RI�WKH�$,�IRUPDW�´�WKDW

³+8'�UHTXLUH�JUDQWHHV�WR�LQFOXGH�WLPH�IUDPHV�IRU LPSOHPHQWLQJ�UHFRPPHQGDWLRQV�DQG�WKH�

VLJQDWXUHV�RI�UHVSRQVLEOH RIILFLDOV´�WR�HQKDQFH�WUDQVSDUHQF\�DQG�DFFRXQWDELOLW\��DV�ZHOO�DV�WR�

IDFLOLWDWH�D�ZD\�WR�PHDVXUH�MXULVGLFWLRQV¶�SURJUHVV� LG� DW���±����DQG��ILQDOO\��WKDW�³+8'�UHTXLUH��

� 7KH�*$2������5HSRUW�RSHQHG�E\�GHVFULELQJ D������ODZVXLW�WKDW�GRFXPHQWHG�$,�SURFHVV�SUREOHPV�ZLWKLQ�D�
VLQJOH�ORFDO�JRYHUQPHQW�DJHQF\���7KDW�ODZVXLW�ZDV�EURXJKW�XQGHU�WKH�)DOVH�&ODLPV�$FW��³)&$´������8�6�&��� ������
HW�VHT���DJDLQVW�:HVWFKHVWHU�&RXQW\��1HZ�<RUN��IRU�IDOVHO\�FHUWLI\LQJ�LWV�FRPSOLDQFH�ZLWK�WKH�$))+�UHTXLUHPHQW�E\�
IDLOLQJ�WR�FRQVLGHU�UDFH�LQ�LWV�$,�DQDO\VLV��OHDGLQJ�WR�WKH�&RXQW\¶V�LPSURSHU�UHFHLSW�RI�³PRUH�WKDQ�����PLOOLRQ�LQ�
IHGHUDO�IXQGV�´�8QLWHG�6WDWHV H[�UHO��$QWL�'LVFULPLQDWLRQ�&WU��RI�0HWUR�1�<���,QF��Y��:HVWFKHVWHU�&W\���³:HVWFKHVWHU�
,´�������)��6XSS���G��������� �6�'�1�<����������,Q�UHVROYLQJ�SDUWLDO�PRWLRQV�IRU�VXPPDU\�MXGJPHQW��WKH�&RXUW�IRXQG�
WKDW�EHFDXVH�WKH�&RXQW\ KDG�QHYHU�FRQGXFWHG�³WKH�UHTXLUHG�DQDO\VLV�RI�UDFH�EDVHG�LPSHGLPHQWV´�DQG�KDG�³QHYHU�
FUHDWHG�D�FRQWHPSRUDQHRXV�UHFRUG�RI�KRZ�LWV�PDQDJHPHQW�RI�WKH�+8'�DFTXLUHG�IXQGV�RU�DQ\�RWKHU�µDSSURSULDWH¶�
VWHSV�LW�FRXOG�WDNH�ZRXOG�RYHUFRPH�WKH�HIIHFWV�RI�WKRVH�LPSHGLPHQWV�´�WKH�&RXQW\�KDG�PDGH�IDOVH�FHUWLILFDWLRQV�WR�
+8'�E\�³UHSUHVHQW>LQJ@�WKDW�WKH�&RXQW\�ZRXOG�WDNH�DSSURSULDWH�DFWLRQV�WR�RYHUFRPH�WKH�HIIHFWV�RI�UDFH�EDVHG�
LPSHGLPHQWV�WR�IDLU�KRXVLQJ�FKRLFH�WKDW�LWV�DQDO\VLV�KDG�LGHQWLILHG�´��8QLWHG�6WDWHV H[�UHO��$QWL�'LVFULPLQDWLRQ�&WU��RI�
0HWUR�1�<���,QF��Y��:HVWFKHVWHU�&W\���³:HVWFKHVWHU�,,´�������)��6XSS���G�����������6�'�1�<�������� 1RQHWKHOHVV��WKH�
FRXUW�GHQLHG�WKH�SODLQWLIIV¶�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�DV�WR�WKH�NQRZOHGJH�HOHPHQW�RI�WKH�)&$�FODLP�VLQFH��
³>G@HVSLWH�WKH�IDFW�WKDW�+8'�UHJXODWLRQV�GR�QRW�UHTXLUH�WKH�VXEPLVVLRQ�RI�WKH�$,V�WR�+8'��WKH�&RXQW\�VXEPLWWHG�WKH�
$,V�WR�+8'�DV�SDUW�RI�WKH�&RQVROLGDWHG�3ODQV�´�DQG��WKXV� ³WKH�&RXQW\¶V�YROXQWDU\�VXEPLVVLRQ�DW�OHDVW�SHUPLWV�WKH�
LQIHUHQFH�WKDW�WKH�&RXQW\�GLG�QRW DFW�LQ�NQRZLQJ�DQG�UHFNOHVV�GLVUHJDUG�DV�WR�WKH�IDOVLW\�RI�LWV�FHUWLILFDWLRQV�´��,G� DW�
���� 8QGHU�WKH�UHVXOWLQJ�FRQVHQW�GHFUHH IURP�WKLV�FDVH��WKH�&RXQW\�SDLG�DSSUR[LPDWHO\ ����PLOOLRQ�WR�WKH�8QLWHG�
6WDWHV��³������PLOOLRQ�RI�ZKLFK�ZRXOG�EH�FUHGLWHG�WR�WKH�&RXQW\¶V�+8'�DFFRXQW�WR�IXQG�IDLU�KRXVLQJ�´�DQG�DOVR�
³PDGH�YDULRXV�FRPPLWPHQWV�WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�DQG�WR�HOLPLQDWH�GLVFULPLQDWLRQ�LQ�KRXVLQJ�
RSSRUWXQLWLHV�´��8QLWHG�6WDWHV H[�UHO��$QWL�'LVFULPLQDWLRQ�&WU��RI�0HWUR�1�<���,QF��Y��:HVWFKHVWHU�&W\� �³:HVWFKHVWHU�
,,,´�������)��G������������G�&LU���������H[SODLQLQJ�WKH�VWLOO�RQJRLQJ�FRQVHQW�GHFUHH��



��

DW�D�PLQLPXP��WKDW�JUDQWHHV�VXEPLW�WKHLU�$,V�WR�WKH�GHSDUWPHQW�RQ�D�URXWLQH�EDVLV�DQG�WKDW +8'�

VWDII�YHULI\�WKH�WLPHOLQHVV�RI�WKH�GRFXPHQWV��GHWHUPLQH�ZKHWKHU�WKH\ DGKHUH�WR�HVWDEOLVKHG�IRUPDW�

UHTXLUHPHQWV��DVVHVV�WKH�SURJUHVV�WKDW JUDQWHHV�DUH�DFKLHYLQJ�LQ�DGGUHVVLQJ�LGHQWLILHG�

LPSHGLPHQWV��DQG�KHOS HQVXUH�WKH�FRQVLVWHQF\�EHWZHHQ�WKH�$,V�DQG�RWKHU�UHTXLUHG�JUDQWHH

UHSRUWV�´�LG� DW����

$FFRUGLQJ�WR�+8'��WKH�*$2������5HSRUW¶V�UHFRPPHQGDWLRQV�IRU�FOHDUHU�VWDQGDUGV��

XQLIRUP IRUPDWV� DQG�LQFUHDVHG�WUDQVSDUHQF\�DQG�DFFRXQWDELOLW\�LQ�WKH�$,�SURFHVV��ZLWK�+8'�

UHYLHZ�RI�$,�VXEPLVVLRQV� ³UHLQIRUFHG´�WKH�DJHQF\¶V�RZQ�DQDO\VLV�RI�WKH�GHILFLHQFLHV�LQ�WKH�$,�

SURFHVV� 3URSRVHG�$))+�5XOH�����)HG��5HJ��DW�������� ,Q�GUDIWLQJ�WKH�QHZ�UXOHV WR�RYHUKDXO�WKH�

$,�SURFHVV� +8'�VRXJKW�VSHFLILFDOO\ WR ³UHVSRQG> @�WR�WKH�*$2¶V�REVHUYDWLRQV�´�LG� DW���������DV�

GHVFULEHG�EHORZ�

�� +8'¶V�5HJXODWLRQ�RI�*UDQWHHV�WKURXJK�WKH�$))+�5XOH

%\�������+8'�KDG�GHWHUPLQHG�WKDW�WKH�WKHQ�H[LVWLQJ�UHTXLUHPHQWV�IRU�SURJUDP�

SDUWLFLSDQWV WR�FDUU\�RXW WKHLU�REOLJDWLRQV�WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�QHHGHG�WR�EH�

³UHILQH>G@�´�DQG��WKXV��+8'�VRXJKW�WR�SURYLGH�³D�IDLU�KRXVLQJ�DVVHVVPHQW�DQG SODQQLQJ�SURFHVV´�

WR�³EHWWHU�DLG´�SDUWLFLSDQWV�LQ�³IXOILOO>LQJ@�WKLV�VWDWXWRU\�REOLJDWLRQ�´��,G� DW�������� +8'¶V�

DQDO\VLV VWHPPHG�³IURP�VXEVWDQWLDO�LQWHUDFWLRQ�ZLWK�SURJUDP�SDUWLFLSDQWV�DQG�DGYRFDWHV´�RYHU�

³VHYHUDO�\HDUV�´�DV�ZHOO�DV�IURP�WKH�*$2������5HSRUW���,G� DW�������� 2Q�-XO\�����������+8'�

LVVXHG�D�3URSRVHG�5XOH�WR�³SURYLGH�GLUHFWLRQ��JXLGDQFH��DQG�SURFHGXUHV�IRU�SURJUDP�SDUWLFLSDQWV�

WR�SURPRWH�IDLU�KRXVLQJ�FKRLFH�´� ,G� DW����������$GGUHVVLQJ�WKH�FRQFHUQ�UDLVHG�E\ WKH *$2�DERXW�

WKH�ODFN�RI�DFFRXQWDELOLW\��DWWULEXWDEOH�ERWK�WR�WKH������)DLU�+RXVLQJ�3ODQQLQJ�*XLGH¶V�IRFXV�RQ

³H[WHQVLYH�VXJJHVWLRQV´�ZLWKRXW�³IXOO\�DUWLFXODW>LQJ@ WKH�JRDOV�WKDW�$))+�PXVW�DGYDQFH�´�DQG WR�

WKH�ODFN�RI�DQ\�UHTXLUHPHQW�IRU�$,V�WR�EH�³VXEPLWWHG�WR�+8'�IRU�UHYLHZ�´�WKH�SURSRVHG�UXOH�

³LPSURYH>G@ IDLU�KRXVLQJ�SODQQLQJ�E\�PRUH�GLUHFWO\�OLQNLQJ�LW�WR�KRXVLQJ�DQG�FRPPXQLW\�



��

GHYHORSPHQW�SODQQLQJ�SURFHVVHV�FXUUHQWO\�XQGHUWDNHQ�E\�SURJUDP�SDUWLFLSDQWV�DV�D�FRQGLWLRQ�RI�

WKHLU�UHFHLSW�RI�+8'�IXQGV�´��,G��DW����������2Q -XO\�����������WKH�$))+�5XOH�ZDV�ILQDOL]HG���

6HH JHQHUDOO\ $))+�5XOH�

7KH�$))+�5XOH�PDNHV VLJQLILFDQW�FKDQJHV�WR�+8'¶V�UHJXODWLRQV�LQ�RUGHU WR�UHPHG\�WKH

QRWHG GHILFLHQFLHV�LQ�WKH�$,�SURFHVV��LQFOXGLQJ�E\�DGGLQJ����� QHZ�FODULI\LQJ�GHILQLWLRQV��VHH����

&�)�5��� ������ ��� QHZ�UHJXODWLRQV�IRU�VXEPLWWLQJ�DQ�$VVHVVPHQW�RI�)DLU�+RXVLQJ��³$)+´���VHH�

JHQHUDOO\�LG� SW�������� QHZ�UHTXLUHPHQWV�IRU�FRPPXQLW\�SDUWLFLSDWLRQ��FRQVXOWDWLRQ��DQG�

FRRUGLQDWLRQ��DSSOLFDEOH�WR�ERWK�$)+V�DQG�&RQVROLGDWHG�3ODQV� VHH�LG� �� ������D����������D������

�������D������ QHZ�UHFRUGNHHSLQJ�UHTXLUHPHQWV��VHH�LG� � �������DQG���� UHTXLUHPHQWV�WR�HQVXUH�

WKDW�WKH�UHJXODWLRQV�JRYHUQLQJ�&RQVROLGDWHG�3ODQV�DOVR�DSSO\�WR�WKH�$)+ GHYHORSPHQW�SURFHVV��

VHH LG� SW�������7KHVH�FKDQJHV�DUH�H[SODLQHG�LQ�WXUQ EHORZ�

)LUVW� WKH�$))+�5XOH�DGGV�D�GHILQLWLRQ�RI�³DIILUPDWLYHO\�IXUWKHULQJ�IDLU�KRXVLQJ�´��� )HG��

5HJ��DW���������WR�PHDQ ³WDNLQJ�PHDQLQJIXO�DFWLRQV��LQ�DGGLWLRQ�WR�FRPEDWLQJ�GLVFULPLQDWLRQ��WKDW�

RYHUFRPH�SDWWHUQV�RI�VHJUHJDWLRQ�DQG�IRVWHU�LQFOXVLYH�FRPPXQLWLHV�IUHH�IURP�EDUULHUV�WKDW�UHVWULFW�

DFFHVV�WR�RSSRUWXQLW\�EDVHG�RQ�SURWHFWHG�FKDUDFWHULVWLFV� 6SHFLILFDOO\��DIILUPDWLYHO\�IXUWKHULQJ�

IDLU�KRXVLQJ�PHDQV�WDNLQJ�PHDQLQJIXO�DFWLRQV�WKDW��WDNHQ�WRJHWKHU��DGGUHVV�VLJQLILFDQW�GLVSDULWLHV�

LQ�KRXVLQJ�QHHGV�DQG�LQ�DFFHVV�WR�RSSRUWXQLW\��UHSODFLQJ�VHJUHJDWHG�OLYLQJ�SDWWHUQV�ZLWK�WUXO\�

LQWHJUDWHG�DQG�EDODQFHG�OLYLQJ�SDWWHUQV��WUDQVIRUPLQJ�UDFLDOO\�DQG�HWKQLFDOO\�FRQFHQWUDWHG�DUHDV�

RI�SRYHUW\�LQWR�DUHDV�RI�RSSRUWXQLW\��DQG�IRVWHULQJ�DQG�PDLQWDLQLQJ�FRPSOLDQFH�ZLWK�FLYLO�ULJKWV�

DQG�IDLU�KRXVLQJ�ODZV�´� ���&�)�5��� ��������7KH�5XOH�DOVR�GHILQHV RWKHU�NH\�WHUPV��DGGLQJ�D�

³GHILQLWLRQ�RI�µGDWD¶�WR�FROOHFWLYHO\�UHIHU�WR�µ+8'�SURYLGHG�GDWD¶�DQG�µORFDO�GDWD�¶�ERWK�RI�ZKLFK�

WHUPV�DUH�DOVR�GHILQHG�´�$))+�5XOH�����)HG��5HJ��DW���������DQG�³>U@HYLV>LQJ@�WKH�GHILQLWLRQ�RI�

µLQWHJUDWLRQ¶´�DQG�³VHJUHJDWLRQ´�WR ³SURYLGH�JUHDWHU�FODULW\�DV�WR�WKH�PHDQLQJ´�RI�WKHVH�WHUPV��LG�
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+8'�HOHFWHG�QRW�WR�UHYLVH�FHUWDLQ�WHUPV�DQG�LQVWHDG�RSWHG�WR�VWUHQJWKHQ�YDULRXV�

SURYLVLRQV�RI�WKH�5XOH���)RU�H[DPSOH��LQ�UHVSRQVH�WR�FRPPHQWV�WKDW�+8'�VKRXOG�³>V@WUHQJWKHQ�

WKH�GHILQLWLRQ�RI µFRPPXQLW\�SDUWLFLSDWLRQ¶´�LQ�WKH�SURSRVHG�UXOH��LG� DW���������+8'�UHVSRQGHG�

WKDW�³>W@KH�DGGLWLRQDO�GHWDLO�WKDW�FRPPHQWHUV�DUH�VHHNLQJ�DERXW�FRPPXQLW\�SDUWLFLSDWLRQ�FDQ�EH�

IRXQG�LQ�>���&�)�5�@�� �������HQWLWOHG�µ&RPPXQLW\�SDUWLFLSDWLRQ��FRQVXOWDWLRQ��DQG

FRRUGLQDWLRQ�¶´�LG���ZKLFK�LV�GLVFXVVHG�LQ�PRUH�GHWDLO�EHORZ�

6HFRQG��WKH $))+�5XOH�DGGV D�QHZ�SDUW�WR�WKH�&RGH�RI�)HGHUDO�5HJXODWLRQV�DGGUHVVLQJ�

³$IILUPDWLYHO\�)XUWKHULQJ�)DLU�+RXVLQJ�´�VHH LG� DW������������&�)�5��SW�����WKDW�UHTXLUHV

MXULVGLFWLRQV�WR�FRQGXFW�DQ�$)+ ³IRU�WKH�SXUSRVH�RI�H[DPLQLQJ�LWV�SURJUDPV��MXULVGLFWLRQ��DQG�

UHJLRQ��DQG�LGHQWLI\LQJ�JRDOV�WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�DQG�WR�LQIRUP�IDLU�KRXVLQJ�

VWUDWHJLHV´�LQ�WKHLU�&RQVROLGDWHG�3ODQV������&�)�5��� ������G����3URJUDP�SDUWLFLSDQWV�PXVW�VXEPLW�

WKHLU�ILUVW�$)+V�����GD\V�SULRU�WR�WKHLU�ILUVW�VFKHGXOHG�&RQVROLGDWHG�3ODQ�DIWHU�D�FHUWDLQ�GDWH��

ZKLFK�GDWH�LV�VWDJJHUHG�GHSHQGLQJ�RQ�WKH�W\SH�RI�SDUWLFLSDQW���6HH LG� �� ������D�����L�����������

*LYHQ�WKLV�WLPLQJ��³WKH�$))+ 5XOH�FRQWHPSODWHV�WKDW�PDQ\�SURJUDP�SDUWLFLSDQWV�ZLOO�QRW�EH�

UHTXLUHG�WR�VXEPLW�DQ�$)+�XQWLO�\HDUV�DIWHU�WKH�-XO\������SURPXOJDWLRQ�RI�WKH�5XOH�´�'HIV�¶�

2SS¶Q�3,�DW����EXW�WKH�UXOH�QRQHWKHOHVV�³PDNHV�FOHDU�WKDW�SURJUDP�SDUWLFLSDQWV�DUH�VWLOO�UHTXLUHG�WR�

FRPSO\�ZLWK�WKHLU�ORQJVWDQGLQJ�$))+�REOLJDWLRQV�UHJDUGOHVV�ZKHQ�WKH�$)+�VXEPLVVLRQ

UHTXLUHPHQW LV�WULJJHUHG�´�LG� 3URJUDP�SDUWLFLSDQWV�DUH�WKHUHIRUH�UHTXLUHG�WR�³FRQWLQXH�WR�FRQGXFW�

DQ�>$,@ � � ��LQ�DFFRUGDQFH�ZLWK�UHTXLUHPHQWV�LQ�HIIHFW�SULRU�WR�$XJXVW����������´�XQWLO�WKHLU�$)+�

VXEPLVVLRQ�UHTXLUHPHQW�LV�WULJJHUHG������&�)�5��� ������

7KH�$))+�5XOH�OD\V RXW�LQ�GHWDLO�WKH�UHTXLUHG�FRQWHQWV�RI�DQ�$)+� 8VLQJ�+8'�SURYLGHG�

GDWD�DQG�+8'�FUHDWHG�³$VVHVVPHQW�7RROV�´�WKH�$)+�PXVW�LQFOXGH ³DQ�DQDO\VLV�RI�IDLU�KRXVLQJ�

GDWD��DQ�DVVHVVPHQW�RI�IDLU�KRXVLQJ�LVVXHV�DQG�FRQWULEXWLQJ�IDFWRUV��DQG�DQ�LGHQWLILFDWLRQ�RI�IDLU�



��

KRXVLQJ�SULRULWLHV�DQG�JRDOV�´��,G� � ��������$�SURJUDP�SDUWLFLSDQW¶V�$)+�PXVW�³DGGUHVV�

LQWHJUDWLRQ�DQG�VHJUHJDWLRQ��UDFLDOO\�RU�HWKQLFDOO\�FRQFHQWUDWHG�DUHDV�RI�SRYHUW\��GLVSDULWLHV�LQ�

DFFHVV�WR�RSSRUWXQLW\��DQG�GLVSURSRUWLRQDWH�KRXVLQJ�QHHGV�EDVHG�RQ�UDFH��FRORU��UHOLJLRQ��VH[��

IDPLOLDO�VWDWXV��QDWLRQDO�RULJLQ��DQG�GLVDELOLW\�´�DQG�³DVVHVV�WKH�MXULVGLFWLRQ¶V�IDLU�KRXVLQJ�

HQIRUFHPHQW�DQG�IDLU�KRXVLQJ�RXWUHDFK�FDSDFLW\�´�LG� �������G���DQG�PXVW LGHQWLI\ YDULRXV�

³FRQWULEXWLQJ�IDFWRUV´�WKDW�LPSHGH�IXUWKHULQJ�IDLU�KRXVLQJ��LG� � ������G����±������,Q�DGGLWLRQ��WKH�

$)+�PXVW�UHFRPPHQG�³>V@WUDWHJLHV�DQG�DFWLRQV´�WR�³DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ´��PXVW�

³LQFOXGH�D�FRQFLVH�VXPPDU\�RI�WKH�FRPPXQLW\�SDUWLFLSDWLRQ�SURFHVV��SXEOLF�FRPPHQWV��DQG�

HIIRUWV�PDGH�WR�EURDGHQ�FRPPXQLW\�SDUWLFLSDWLRQ�LQ�WKH�GHYHORSPHQW�RI�WKH�$)+´��PXVW�

³SURYLGH�D�VXPPDU\�RI�SURJUHVV�DFKLHYHG�LQ�PHHWLQJ�WKH�JRDOV�DQG�DVVRFLDWHG�PHWULFV�DQG�

PLOHVWRQHV�RI�WKH�SULRU�$)+´� DQG�PXVW�³LGHQWLI\�DQ\�EDUULHUV�WKDW�LPSHGHG�RU�SUHYHQWHG�

DFKLHYHPHQW�RI�JRDOV�´��,G� � ������G����±���� ,Q FUHDWLQJ�DQ�$)+��WKH�SURJUDP�SDUWLFLSDQW PXVW�

³FRQVXOW�ZLWK�RWKHU�SXEOLF�DQG�SULYDWH�DJHQFLHV�WKDW�SURYLGH�DVVLVWHG�KRXVLQJ��KHDOWK�VHUYLFHV��

DQG�VRFLDO�VHUYLFHV�´�LG� � �������D������DW�³YDULRXV�SRLQWV�LQ�WKH�IDLU�KRXVLQJ�SODQQLQJ�SURFHVV�´�

LQFOXGLQJ��³DW�D�PLQLPXP�´�GXULQJ�³WKH�GHYHORSPHQW�RI�ERWK�WKH�$)+�DQG�WKH�FRQVROLGDWHG�

SODQ�´�LG� � �������H������VHH�DOVR LG� � ������D��

$V�D�WKLUG�FKDQJH��WKH $))+�5XOH�LPSRVHV�QHZ�UHTXLUHPHQWV�IRU�FRPPXQLW\�

SDUWLFLSDWLRQ��FRQVXOWDWLRQ��DQG�FRRUGLQDWLRQ DSSOLFDEOH�WR�WKH�GHYHORSPHQW�RI�ERWK�$)+V�DQG�

&RQVROLGDWHG�3ODQV���)RU�H[DPSOH��WR�³HQVXUH�WKDW�WKH�$)+��WKH�FRQVROLGDWHG�SODQ��DQG�WKH�3+$�

3ODQ�DQG�DQ\�SODQ�LQFRUSRUDWHG�WKHUHLQ�DUH�LQIRUPHG�E\�PHDQLQJIXO�FRPPXQLW\�SDUWLFLSDWLRQ��

SURJUDP�SDUWLFLSDQWV�VKRXOG�HPSOR\�FRPPXQLFDWLRQV�PHDQV�GHVLJQHG�WR�UHDFK�WKH�EURDGHVW�

DXGLHQFH�´��,G� � ������D����7KHVH�FRPPXQLFDWLRQV�FDQ�EH�PHW�E\�³SXEOLVKLQJ�D�VXPPDU\�RI�HDFK�

GRFXPHQW�LQ�RQH�RU�PRUH�QHZVSDSHUV�RI�JHQHUDO�FLUFXODWLRQ��DQG�E\�PDNLQJ�FRSLHV�RI�HDFK�



��

GRFXPHQW�DYDLODEOH RQ�WKH�,QWHUQHW�´�DPRQJ�RWKHU�ORFDWLRQV���,G� ,Q�DGGLWLRQ��&RQVROLGDWHG�3ODQ

SURJUDP�SDUWLFLSDQWV�PXVW�IROORZ�WKH�H[LVWLQJ�UHTXLUHPHQWV�RI�SDUW�����ZKLFK�UHTXLUHV�

FRQVXOWDWLRQ�ZLWK�YDULRXV�DJHQFLHV�DQG�RUJDQL]DWLRQV�DV�ZHOO�DV�WKH�FUHDWLRQ�RI�D�³FLWL]HQ�

SDUWLFLSDWLRQ�SODQ´�LQ�WKH�SUHSDUDWLRQ�RI�D�&RQVROLGDWHG�3ODQ��LQ�SUHSDULQJ�WKHLU�$)+V� 6HH LG�

� ������� 7KH $))+�5XOH�UHLWHUDWHV WKDW�³>S@URJUDP�SDUWLFLSDQWV�PXVW�FHUWLI\�WKDW�WKH\�ZLOO�

DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ´�LQ�DFFRUGDQFH�ZLWK�SUHH[LVWLQJ�FHUWLILFDWLRQ�UHTXLUHPHQWV�ODLG�

RXW�LQ����&�)�5��SDUW�����IRU�&RQVROLGDWHG�3ODQ�SURJUDP�SDUWLFLSDQWV��DQG�SDUW������IRU�3+$�3ODQ�

SURJUDP�SDUWLFLSDQWV����,G� � ������D�� 1RWDEO\��WKH�$))+�5XOH�DOVR�HQKDQFHV WKH�FHUWLILFDWLRQ�

UHTXLUHPHQWV�LQ�SDUW�����UHTXLULQJ�WKDW�SURJUDP�SDUWLFLSDQWV�QRZ�FHUWLI\�WKDW�WKH\�³ZLOO�WDNH�QR�

DFWLRQ�WKDW�LV�PDWHULDOO\�LQFRQVLVWHQW�ZLWK�>WKHLU@�REOLJDWLRQ�WR DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�´��

LG��� �������D������VHH�DOVR $))+�5XOH�����)HG��5HJ��DW�������±����ZKLFK�FHUWLILFDWLRQ�LV�DOVR�

HQKDQFHG�E\�WKH�QHZ�FODULI\LQJ�GHILQLWLRQ�RI�$))+�UHTXLUHPHQW�

2QFH�FRPSOHWHG��+8'�UHYLHZV�HDFK�$)+�³WR�GHWHUPLQH�ZKHWKHU�WKH�SURJUDP�SDUWLFLSDQW�

KDV�PHW�WKH�UHTXLUHPHQWV�IRU�SURYLGLQJ�LWV�DQDO\VLV��DVVHVVPHQW��DQG�JRDO�VHWWLQJ��DV�VHW�IRUWK�LQ�

� ������G��´�����&�)�5� � ������D�������+8'�ZLOO�QRW�DFFHSW�DQ�$)+�LI�LW�ILQGV�WKDW�³WKH�$)+�RU�D�

SRUWLRQ�RI�WKH�$)+�LV�LQFRQVLVWHQW�ZLWK�IDLU�KRXVLQJ�RU�FLYLO�ULJKWV�UHTXLUHPHQWV�RU�LV�

VXEVWDQWLDOO\�LQFRPSOHWH�´�LG� � ������E������RU WKDW�WKH�$)+�ZDV�³GHYHORSHG�ZLWKRXW�WKH�

UHTXLUHG�FRPPXQLW\�SDUWLFLSDWLRQ�RU�WKH�UHTXLUHG�FRQVXOWDWLRQ�´�LG� � ������E�����LL��$�� 7KH�

$))+�5XOH�VHWV�XS�DQ LWHUDWLYH�SURFHVV�LI�DQ $)+�LV�UHMHFWHG��LQ�ZKLFK�+8'�PXVW�SURYLGH�QRWLFH�

RI�WKH�UHDVRQV�IRU�QRQDFFHSWDQFH�DQG�DV�ZHOO�DV�DQ�RSSRUWXQLW\�IRU�WKH�SURJUDP�SDUWLFLSDQW�WR�

DGGUHVV�WKRVH�UHDVRQV� ,G� � ������D�������F����7KH�$))+�5XOH�DOVR�OLQNV�WKH�UHTXLUHG�$)+�WR�WKH�

&RQVROLGDWHG�3ODQV�WKDW�KRXVLQJ�EORFN�JUDQW�UHFLSLHQWV�DUH�UHTXLUHG�WR�VXEPLW�HYHU\�WKUHH�WR�ILYH�

\HDUV���6HH LG� �� �������G�������������5HFLSLHQWV�DUH�UHTXLUHG�WR�KDYH�DQ�DFFHSWHG�$)+�EHIRUH�



��

+8'�ZLOO�DSSURYH�WKHLU�&RQVROLGDWHG�3ODQV���6HH LG� � ������G����)DLOXUH�WR�WLPHO\�VXEPLW�D�

FRPSOLDQW�$)+�PLJKW�WKHUHIRUH�UHVXOW�LQ�D�GHOD\�LQ�+8'¶V�DSSURYDO�RI�WKH�UHFLSLHQW¶V�

&RQVROLGDWHG�3ODQ��ZKLFK��LQ�WXUQ��PLJKW�³DXWRPDWLFDOO\�UHVXOW�LQ�WKH�ORVV�RI�WKH�>EORFN�JUDQW@�

IXQGV�WR�ZKLFK�WKH�MXULVGLFWLRQ�ZRXOG�RWKHUZLVH�EH�HQWLWOHG�´��,G� � ������G�����

)RXUWK��WKH�$))+�5XOH�LPSRVHV QHZ�UHFRUGNHHSLQJ�SURYLVLRQV��UHTXLULQJ�³>H@DFK�

SURJUDP�SDUWLFLSDQW´�WR�³HVWDEOLVK�DQG�PDLQWDLQ�VXIILFLHQW�UHFRUGV�WR�HQDEOH�+8'�WR�GHWHUPLQH�

ZKHWKHU�WKH�SURJUDP�SDUWLFLSDQW�KDV�PHW�WKH�UHTXLUHPHQWV´�RI�WKH�5XOH���,G� � ������D����7KHVH�

UHFRUGV�LQFOXGH��LQWHU�DOLD��UHFRUGV�³UHODWLQJ�WR�WKH�SURJUDP�SDUWLFLSDQW¶V�$)+�DQG�DQ\�

VLJQLILFDQW�UHYLVLRQV�WR�WKH�$)+�´�³GHPRQVWUDWLQJ�FRPSOLDQFH�ZLWK�WKH�FRQVXOWDWLRQ�DQG�

FRPPXQLW\�SDUWLFLSDWLRQ�UHTXLUHPHQWV´�DQG�³WKH�DFWLRQV�WKH�SURJUDP�SDUWLFLSDQW�KDV�WDNHQ�WR�

DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�´�³UHODWLQJ�WR�WKH�SURJUDP�SDUWLFLSDQW¶V�HIIRUWV�WR�HQVXUH�WKDW�

KRXVLQJ�DQG�FRPPXQLW\�GHYHORSPHQW�DFWLYLWLHV�� � ��DUH�LQ�FRPSOLDQFH�ZLWK�DSSOLFDEOH�

QRQGLVFULPLQDWLRQ�DQG�HTXDO�RSSRUWXQLW\�UHTXLUHPHQWV�´�DQG�³>D@Q\�RWKHU�HYLGHQFH�UHOLHG�XSRQ�

E\�WKH�SURJUDP�SDUWLFLSDQW�WR�VXSSRUW�LWV�DIILUPDWLYHO\�IXUWKHULQJ�IDLU�KRXVLQJ�FHUWLILFDWLRQ�´��,G�

� ������D����±�������������� 7KHVH�QHZ�UHFRUGNHHSLQJ�UHTXLUHPHQWV�KHOS UHPHG\�FRQFHUQV�WKDW�

KDG�EHHQ�H[SUHVVHG�EHIRUH�SURPXOJDWLRQ�RI�WKH�5XOH�UHJDUGLQJ�WKH�ODFN�RI�UHFRUGV�PDLQWDLQHG�E\�

VRPH�SURJUDP�SDUWLFLSDQWV�

)LQDOO\��WKH�$))+�5XOH�UHYLVHV PDQ\�RI�WKH�SURYLVLRQV�LQ�SDUWV����������DQG�RWKHUV��WR�

HQVXUH�WKDW�WKH�UHJXODWLRQV�JRYHUQLQJ�WKH�GHYHORSPHQW�SURFHVV�DSSO\�LQ�YLUWXDOO\�WKH�VDPH�ZD\�WR�

ERWK�WKH�&RQVROLGDWHG�3ODQ�SURFHVV�DQG�WKH�$)+ SURFHVV���6HH��H�J���LG� �� ��������FLWL]HQ�

SDUWLFLSDWLRQ�SODQV�����������KRXVLQJ�DQG�KRPHOHVV�QHHGV�DVVHVVPHQW�����������VWUDWHJLF�SODQ���

��������DFWLRQ�SODQ�����������FHUWLILFDWLRQV��



��

�� +8'¶V�3URPXOJDWLRQ�RI�$VVHVVPHQW�7RROV

2I�SDUWLFXODU�VDOLHQFH�KHUH LV�WKH�$))+�5XOH¶V�UHTXLUHPHQW WKDW�SURJUDP�SDUWLFLSDQWV�XVH

+8'�FUHDWHG�³$VVHVVPHQW�7RROV´�WR FRPSOHWH�WKHLU�$)+V���6HH $))+�5XOH�����)HG��5HJ��DW�

���������7KH�WHUP�³$VVHVVPHQW�7RRO´�³UHIHUV�FROOHFWLYHO\�WR�DQ\�IRUPV�RU�WHPSODWHV�´ DQG�

DFFRPSDQ\LQJ�LQVWUXFWLRQV� SURYLGHG�E\�+8'�WKDW�³SURJUDP�SDUWLFLSDQWV�PXVW�XVH�WR�FRQGXFW�

DQG�VXEPLW�DQ�$)+�SXUVXDQW�WR�� ������´�����&�)�5� � ��������+8'�LVVXHV�³GLIIHUHQW�$VVHVVPHQW�

7RROV�IRU�GLIIHUHQW�W\SHV�RI�SURJUDP�SDUWLFLSDQWV�´�DQG�WKH�DYDLODELOLW\�RI�$VVHVVPHQW�7RROV�LV�

³SXEOLVKHG�LQ�WKH�)HGHUDO�5HJLVWHU�´��$))+�5XOH�����)HG��5HJ��DW����������3DUWLFLSDQWV�DUH�

UHTXLUHG�WR�XVH�$VVHVVPHQW�7RROV�LQ�FUHDWLQJ�WKHLU�$)+V��VR�LI�+8'�KDV�QRW�\HW�LVVXHG�D�

ILQDOL]HG�$VVHVVPHQW�7RRO�IRU�WKH�UHOHYDQW�FDWHJRU\�RI�SDUWLFLSDQWV��WKH�SDUWLFLSDQW¶V�GHDGOLQH�IRU�

VXEPLWWLQJ�D�FRPSOLDQW�$)+�LV H[WHQGHG�WR�D�GDWH�QRW�OHVV�WKDQ�³��PRQWKV�IURP�WKH�GDWH�RI�

SXEOLFDWLRQ´�RI�WKH�DSSURSULDWH�$VVHVVPHQW�7RRO������&�)�5��� ������D�����LL����7KH�$VVHVVPHQW�

7RROV�WKHPVHOYHV�DUH�QRW�LQFOXGHG�LQ�WKH�$))+�5XOH��KRZHYHU��DQG�DUH�VHSDUDWHO\�LVVXHG�E\�

+8'��³VXEMHFW�WR�SHULRGLF�QRWLFH�DQG�RSSRUWXQLW\�WR�FRPPHQW�´�WR�PDLQWDLQ�DSSURYDO�E\�WKH�

2IILFH�RI�0DQDJHPHQW�DQG�%XGJHW �³20%´� XQGHU�WKH�3DSHUZRUN�5HGXFWLRQ�$FW���,G� � ������

+8'¶V�ILUVW��DQG�RQO\�IXOO\�LPSOHPHQWHG��$VVHVVPHQW�7RRO��WKH�/RFDO�*RYHUQPHQW�

$VVHVVPHQW�7RRO��³/*����´���ZDV�SXEOLVKHG�LQ�'HFHPEHU�������VHH JHQHUDOO\ /*�����7RRO

$QQRXQFHPHQW�����)HG��5HJ����������ZKLFK�WULJJHUHG�WKH�UHTXLUHPHQW�IRU�ORFDO�JRYHUQPHQW�

SURJUDP�SDUWLFLSDQWV�WR�VXEPLW�$)+V� LG� ,Q�-DQXDU\�������DIWHU�WZR�URXQGV�RI�QRWLFH�DQG�

FRPPHQW��DQG�ZLWK DSSURYDO�IURP�WKH�20%��+8'�LVVXHG�D�QHZ�LWHUDWLRQ�RI�WKLV�WRRO��FDOOHG�

/*�������6HH�JHQHUDOO\ /*�����7RRO $QQRXQFHPHQW�����)HG��5HJ���������'HIV�¶�2SS¶Q 3,��([��

���'HFO��RI�.ULVWD�0LOOV��³+8'�'HFO�´��� ����(&)�1R�������� $V�RI�WKH�LQLWLDWLRQ�RI�WKLV�ODZVXLW��

� $W�WKH�VDPH�WLPH��+8'�DOVR�SXEOLVKHG�DQ�$VVHVVPHQW�7RRO�IRU�3+$V� VHH JHQHUDOO\�+8'�1RWLFH��
$IILUPDWLYHO\�)XUWKHULQJ�)DLU�+RXVLQJ�$VVHVVPHQW 7RRO�IRU�3XEOLF�+RXVLQJ�$JHQFLHV��$QQRXQFHPHQW�RI�)LQDO�



��

ORFDO�JRYHUQPHQW�DJHQFLHV�ZHUH�WKH�RQO\�W\SH�RI�SURJUDP�SDUWLFLSDQWV IRU�ZKLFK�$)+V ZHUH

UHTXLUHG� 6HH 'HIV�¶�2SS¶Q�3,�DW����

�� +8'¶V������1RWLFHV

7KLV�ODZVXLW�ZDV�LQLWLDOO\ SURPSWHG�E\�+8'¶V�QRWLFH� RQ�-DQXDU\����������H[WHQGLQJ�WKH�

GHDGOLQH�IRU�ORFDO�JRYHUQPHQWV�WR�VXEPLW�WKHLU�$)+V ³XQWLO�WKHLU�QH[W�$)+�VXEPLVVLRQ�GHDGOLQH�

WKDW�IDOOV�DIWHU�2FWREHU����������´ +8'�1RWLFH��$IILUPDWLYHO\�)XUWKHULQJ�)DLU�+RXVLQJ��

([WHQVLRQ�RI�'HDGOLQH�IRU�6XEPLVVLRQ�RI�$VVHVVPHQW�RI�)DLU�+RXVLQJ�IRU�&RQVROLGDWHG�3ODQ�

3DUWLFLSDQWV��³$)+�([WHQVLRQ�1RWLFH´������)HG��5HJ���������� �-DQ�������������+8'�H[SODLQHG�

WKDW��EDVHG�RQ�UHYLHZ RI WKH�ILUVW��� ORFDO�JRYHUQPHQW $)+�VXEPLVVLRQV��³ORFDO�JRYHUQPHQW�

SURJUDP�SDUWLFLSDQWV�QHHG�DGGLWLRQDO�WLPH�DQG WHFKQLFDO�DVVLVWDQFH�IURP�+8'�WR�DGMXVW�WR�WKH�

QHZ�$))+�SURFHVV�DQG�FRPSOHWH�DFFHSWDEOH�$)+�VXEPLVVLRQV�´��,G� DW����� 7KH�QRWLFH�RI�WKH�

H[WHQVLRQ�DOVR�³LQYLWH>G@�SXEOLF�FRPPHQW�IRU�D�SHULRG�RI����GD\V�RQ�WKH�H[WHQVLRQ�´�ZKLFK�

FRPPHQWV�ZRXOG�EH�FRQVLGHUHG�LQ�+8'¶V�³RQJRLQJ�SURFHVV�RI�UHYLHZLQJ�WKH�$VVHVVPHQW�RI�)DLU�

+RXVLQJ�7RRO�IRU�/RFDO�*RYHUQPHQWV�´��,G�

)LYH�PRQWKV�ODWHU��RQ�0D\�����������+8'�SXEOLVKHG�WKUHH DGGLWLRQDO QRWLFHV�LQ�WKH�

)HGHUDO�5HJLVWHU�UHJDUGLQJ�$)+�GHDGOLQHV�DQG�WKH�/*�����7RRO��WZR�RI�ZKLFK�DUH�FKDOOHQJHG�LQ�

WKLV�ODZVXLW���)LUVW��+8'�DQQRXQFHG�WKH�LPPHGLDWH�ZLWKGUDZDO�RI�WKH�-DQXDU\����������QRWLFH�

H[WHQGLQJ�$)+�GHDGOLQHV�XQWLO�2FWREHU������� 6HH�JHQHUDOO\ +8'�1RWLFH��$IILUPDWLYHO\�

)XUWKHULQJ�)DLU�+RXVLQJ��:LWKGUDZDO�RI�1RWLFH�([WHQGLQJ�WKH�'HDGOLQH�IRU�6XEPLVVLRQ�RI�

$VVHVVPHQW�RI�)DLU�+RXVLQJ�IRU�&RQVROLGDWHG�3ODQ�3DUWLFLSDQWV��³([WHQVLRQ�:LWKGUDZDO�

1RWLFH´������)HG��5HJ���������������� �0D\�������������7KLV�DQQRXQFHPHQW�VWDWHG�WKDW��³>L@I�

+8'�ODWHU�ILQGV�LW�SUXGHQW�WR�UHYLVH�WKH�UHJXODWLRQV��LQFOXGLQJ�E\�UHYLVLQJ�WKH�VXEPLVVLRQ�

$SSURYHG�'RFXPHQW�����)HG��5HJ���������-DQ�������������EXW�WKLV�7RRO�GLG�QRW�WULJJHU�WKH�$)+�UHTXLUHPHQW�IRU�
3+$V�EHFDXVH�+8'�³KD>G@�QRW�\HW�SURYLGHG�3+$V�ZLWK�WKH�GDWD�WKH\�ZLOO�QHHG�´�LG� DW�������



��

VFKHGXOH��+8'�ZLOO�SXEOLVK�D�QRWLFH�RI�SURSRVHG�UXOHPDNLQJ�WR�WKDW�HIIHFW�IRU�SXEOLF�FRPPHQW�´��

,G�

7KH�UHPDLQLQJ�WZR�QRWLFHV�SXEOLVKHG�WKDW�VDPH�GD\��0D\�����������DUH�DW�LVVXH�LQ�WKLV�

ODZVXLW� $V�QRWHG��+8'�ZLWKGUHZ�WKH�/*���� 7RRO��WKH�VHFRQG�LWHUDWLRQ�RI�WKH�/RFDO�

*RYHUQPHQW�$VVHVVPHQW�7RRO��EHFDXVH�³+8'�KDV�EHFRPH�DZDUH�RI�VLJQLILFDQW�GHILFLHQFLHV�LQ�

WKH�7RRO�LPSHGLQJ�FRPSOHWLRQ�RI�PHDQLQJIXO�DVVHVVPHQWV�E\�SURJUDP�SDUWLFLSDQWV�´ VXFK�WKDW�WKH�

7RRO�³LV�LQDGHTXDWH�WR�DFFRPSOLVK�LWV�SXUSRVH�RI�JXLGLQJ�SURJUDP�SDUWLFLSDQWV�WR�SURGXFH�

PHDQLQJIXO�$)+V�´� /*�����:LWKGUDZDO�1RWLFH� ���)HG��5HJ��DW�������� $V�VXSSRUW� +8'�

SURYLGHG�WKDW�³>W@DNHQ�WRJHWKHU������RI�WKH����$)+V�VXEPLWWHG�ZHUH�HLWKHU���D� 5HWXUQHG�DV�

XQDFFHSWDEOH�DQG�KDYH�QRW�EHHQ�VXFFHVVIXOO\�UHVXEPLWWHG��RU��E� DFFHSWHG�RQO\�DIWHU�WKH�SURJUDP�

SDUWLFLSDQW�VXSSOLHG�QHFHVVDU\ DGGLWLRQDO�LQIRUPDWLRQ�DQG�UHYLVLRQV�´ ,G� DW�������� ,Q�+8'¶V�

YLHZ��EHFDXVH�RQO\��� SHUFHQW RI�WKH�LQLWLDO����VXEPLVVLRQV�KDG�EHHQ�GHHPHG�DFFHSWDEOH��³WKH�

7RRO�ZDV�XQGXO\�EXUGHQVRPH�DQG�QRW�ZRUNLQJ�DV�DQ�HIIHFWLYH�GHYLFH�WR�DVVLVW�SURJUDP�

SDUWLFLSDQWV�ZLWK�WKH�FUHDWLRQ�RI�DFFHSWDEOH�DQG�PHDQLQJIXO�$)+V�ZLWK�LPSDFWIXO�IDLU�KRXVLQJ�

JRDOV�´��,G� DW ������� *LYHQ�WKH�³VLJQLILFDQW�SUREOHPV´�ZLWK�WKH�/*���� 7RRO��+8'�KDG�

³SURYLGHG�VXEVWDQWLDO�WHFKQLFDO�DVVLVWDQFH�WR�WKLV�LQLWLDO�URXQG�RI�SURJUDP�SDUWLFLSDQWV��HYHQ�IRU�

WKH�$)+V�WKDW�KDYH�EHHQ�DFFHSWHG´²EXW�WKH�DJHQF\ ³GRHV�QRW�KDYH�WKH�UHVRXUFHV�WR�FRQWLQXH�WR�

SURYLGH�SURJUDP�SDUWLFLSDQWV�ZLWK�WKH�OHYHO�RI�WHFKQLFDO�DVVLVWDQFH�WKDW�WKH\�ZRXOG�QHHG�WR�

VXEPLW�DFFHSWDEOH�$)+V�XVLQJ�WKH�FXUUHQW�YHUVLRQ�RI�WKH�/RFDO�*RYHUQPHQW�$VVHVVPHQW�7RRO�´��

,G� DW����������+8' VWDWHG�WKDW�LW�ZRXOG�³UHYLHZ�WKH�$VVHVVPHQW 7RRO�DQG�LWV�IXQFWLRQ�XQGHU�WKH�

$))+�UHJXODWLRQV�WR�PDNH�LW�OHVV�EXUGHQVRPH�DQG�PRUH�KHOSIXO�LQ�FUHDWLQJ�LPSDFWIXO�IDLU�

KRXVLQJ�JRDOV�´ LG� DW���������DQG ³VROLFLW>HG@�FRPPHQWV�DQG�VXJJHVWLRQV�JHDUHG�WR�FUHDWLQJ�D�OHVV�



��

EXUGHQVRPH�DQG�PRUH�KHOSIXO�$)+�7RRO IRU�ORFDO�JRYHUQPHQWV�´ ZKLFK�FRPPHQWV�ZHUH�GXH�E\�

-XO\������������,G��

)LQDOO\��LQ�WKH�WKLUG�QRWLFH�SXEOLVKHG�RQ�WKH�VDPH�GD\� +8'�H[SODLQHG WKDW��LQ�OLJKW�RI�WKH�

ZLWKGUDZDO�RI�WKH�/*���� 7RRO��³FXUUHQWO\�QR�W\SH�RI�SURJUDP�SDUWLFLSDQW�KDV�DQ�$VVHVVPHQW�

7RRO�DYDLODEOH�IRU�XVH�´ DQG�WKDW�SURJUDP�SDUWLFLSDQWV�PXVW�WKHUHIRUH�UHO\�RQ�XVH�RI�WKH�$,� $,�

5HOLDQFH�1RWLFH� ���)HG��5HJ��DW����������+8'�VWUHVVHG WKDW�&RQVROLGDWHG�3ODQ�SURJUDP�

SDUWLFLSDQWV�³PXVW�QRQHWKHOHVV�FRQWLQXH�WR�FRPSO\�ZLWK�H[LVWLQJ��RQJRLQJ�OHJDO�REOLJDWLRQV�WR�

DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ´�E\�³FRQGXFW>LQJ@ DQ�DQDO\VLV�RI�LPSHGLPHQWV��$,��WR�IDLU�

KRXVLQJ�FKRLFH�ZLWKLQ�WKH�MXULVGLFWLRQ��WDN>LQJ@ DSSURSULDWH�DFWLRQV�WR�RYHUFRPH�WKH�HIIHFWV�RI�

DQ\�LPSHGLPHQWV�LGHQWLILHG�WKURXJK�WKDW�DQDO\VLV��DQG�PDLQWDLQ>LQJ@ UHFRUGV�UHIOHFWLQJ�WKH�

DQDO\VLV�DQG�DFWLRQV�´��,G� 7KH�ODWWHU�WZR�GLUHFWLRQV²UHJDUGLQJ�WDNLQJ�³DSSURSULDWH DFWLRQV´�DQG�

UHFRUGNHHSLQJ²HIIHFWLYHO\ UHPLQG SURJUDP�SDUWLFLSDQWV�DERXW�WKH�FRQWLQXLQJ�HIIHFWLYH�SDUWV�RI�

WKH�$))+�5XOH��LQFOXGLQJ�WKRVH VHW�RXW�LQ����&�)�5�� �������GHILQLQJ�³>D@IILUPDWLYHO\�IXUWKHULQJ�

IDLU�KRXVLQJ´���� �������UHFRUGNHHSLQJ�UHTXLUHPHQWV��DSSOLFDEOH��LQWHU�DOLD� WR�³HDFK�FRQVROLGDWHG�

SODQ�SURJUDP�SDUWLFLSDQW´���� ���������UHFRUGNHHSLQJ�UHTXLUHPHQWV�IRU�6WDWHV���� ��������

�UHFRUGNHHSLQJ�UHTXLUHPHQWV�IRU +23:$�JUDQWHHV���DQG�� ���������UHFRUGNHHSLQJ�UHTXLUHPHQWV�

IRU�(6*�3URJUDP�� 7R�DVVLVW��³>W@KH�GDWD�+8'�KD>G@�GHYHORSHG�LQ�RUGHU�WR�LPSOHPHQW�WKH�$))+�

UXOH�Z>RXOG@�UHPDLQ�DYDLODEOH�IRU�SURJUDP�SDUWLFLSDQWV�WR�XVH�LQ�FRQGXFWLQJ�WKHLU�$,V�´��$,�

5HOLDQFH�1RWLFH�����)HG��5HJ��DW ��������

� $OWKRXJK�+8'�KDV�VROLFLWHG�FRPPHQWV�UHJDUGLQJ�WKH�GHYHORSPHQW�RI�D�QHZ $VVHVVPHQW�7RRO��+8'�VWDWHG�
DW�WKH�PRWLRQV KHDULQJ�WKDW�WKH�DJHQF\�GRHV�QRW�\HW�KDYH�D�WLPHOLQH�IRU�GHYHORSLQJ�VXFK�D�7RRO���0RW��+U¶J�DW������±
����VWDWLQJ�WKDW�³DQDO\VLV�KDV�EHHQ�GRQH´�DQG�+8'�LV ³SURFHHGLQJ IURP WKHUH�´�EXW +8'¶V�FRXQVHO�GLG�QRW�³WKLQN�
WKHUH�LV�D VSHFLILF�VFKHGXOH´ IRU�³WDNLQJ�WKH QH[W�VWHS�RQ�DFWLRQ�ZLWK UHYLVLQJ�/*�����´����+8'�KDV�DOVR�LVVXHG�DQ�
$GYDQFH�1RWLFH�RI�3URSRVHG�5XOHPDNLQJ��³$135´��WR�³LQYLW>H@�SXEOLF FRPPHQW�RQ�DPHQGPHQWV�WR�+8'¶V�>$))+@�
UHJXODWLRQV´�JHQHUDOO\���6HH�+8'�$135� $IILUPDWLYHO\�)XUWKHULQJ�)DLU�+RXVLQJ��6WUHDPOLQLQJ�DQG�(QKDQFHPHQWV�
�³+8'�$135´�� ���)HG��5HJ������������������$XJ�������������VHH�DOVR�3OV�¶�1RW��3RVW�+HDULQJ�'HYHORSPHQW��([��
���+8'�$135�����)HG��5HJ��DW���������(&)�1R�������



��

+8'�DOVR�LQIRUPHG SDUWLFLSDQWV�WKDW�³LI�+8'�EHOLHYHV�WKH�$,�RU�DFWLRQV�WDNHQ�WR�

DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ´�DUH�³LQDGHTXDWH�´�WKHQ�³+8'�PD\�UHTXLUH�VXEPLVVLRQ�RI�WKH�

IXOO�$,�DQG�RWKHU�GRFXPHQWDWLRQ�´��,G� +8'�FDQ�DOVR�³TXHVWLRQ�WKH�MXULVGLFWLRQ¶V�$))+�

FHUWLILFDWLRQ�E\�SURYLGLQJ�QRWLFH�WR�WKH�MXULVGLFWLRQ�WKDW�+8'�EHOLHYHV�WKH�$))+�FHUWLILFDWLRQ�WR�

EH�LQDFFXUDWH�DQG�SURYLGH�WKH�MXULVGLFWLRQ�DQ�RSSRUWXQLW\�WR�FRPPHQW�´��,G� DW���������

'HVSLWH�ZLWKGUDZDO�RI�WKH�/*�����7RRO��PDQ\ FRPSRQHQWV RI�WKH�$))+�5XOH�UHPDLQ�LQ�

HIIHFW���)RU�H[DPSOH��WKH�FRPPXQLW\�SDUWLFLSDWLRQ��FRQVXOWDWLRQ��DQG�FRRUGLQDWLRQ�UHTXLUHPHQWV�

VWDWHG�LQ�� ������UHPDLQ�DFWLYH�LQVRIDU�DV�WKH\�UHTXLUH�SDUWLFLSDQWV�WR�³HQVXUH�WKDW�WKH�$)+��WKH�

FRQVROLGDWHG�SODQ��DQG�WKH�3+$�3ODQ�DQG�DQ\�SODQ�LQFRUSRUDWHG�WKHUHLQ DUH�LQIRUPHG�E\�

PHDQLQJIXO�FRPPXQLW\�SDUWLFLSDWLRQ�´�����&�)�5� � ����� �HPSKDVLV�DGGHG����7KXV��SURJUDP�

SDUWLFLSDQWV�VXEPLWWLQJ�&RQVROLGDWHG�3ODQV�PXVW�VWLOO�³HPSOR\�FRPPXQLFDWLRQV�PHDQV�GHVLJQHG�

WR�UHDFK�WKH�EURDGHVW�DXGLHQFH´�E\��³DV�DSSURSULDWH�´�³SXEOLVKLQJ�D�VXPPDU\�RI�HDFK�GRFXPHQW�

LQ�RQH�RU�PRUH�QHZVSDSHUV�RI�JHQHUDO�FLUFXODWLRQ´�DQG�³PDNLQJ�FRSLHV�RI�HDFK�GRFXPHQW�

DYDLODEOH�RQ�WKH�,QWHUQHW��RQ�WKH�SURJUDP�SDUWLFLSDQW¶V�RIILFLDO�JRYHUQPHQW�:HE�VLWH��DQG�DV�ZHOO�

DW�OLEUDULHV��JRYHUQPHQW�RIILFHV��DQG�SXEOLF�SODFHV�´��,G� 6LPLODUO\��SURJUDP�SDUWLFLSDQWV�PXVW�

FRQWLQXH�WR�³FHUWLI\�WKDW�WKH\�ZLOO�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�ZKHQ�UHTXLUHG�E\�VWDWXWHV�DQG�

UHJXODWLRQV�JRYHUQLQJ�+8'�SURJUDPV�´�LG� � �������LQFOXGLQJ E\�FRPSO\LQJ�ZLWK WKH�UHYLVHG

HQKDQFHG�FHUWLILFDWLRQ UHTXLUHPHQW� LQ�� �������D����� WKDW�SDUWLFLSDQWV�FHUWLI\�WKDW�WKH\�³ZLOO�WDNH�

QR�DFWLRQ�WKDW�LV�PDWHULDOO\�LQFRQVLVWHQW�ZLWK�>WKHLU@ REOLJDWLRQ�WR�DIILUPDWLYHO\�IXUWKHU�IDLU�

KRXVLQJ�´ LG� � �������D������FRQVLVWHQW�ZLWK�WKH�QHZ�GHILQLWLRQ���3DUWLFLSDQWV�PXVW�DOVR�FRQWLQXH�

WR�VDWLVI\�WKH�QHZ�UHFRUGNHHSLQJ�UHTXLUHPHQWV�E\�³HVWDEOLVK>LQJ@ DQG�PDLQWDLQ>LQJ@ VXIILFLHQW�

UHFRUGV�WR�HQDEOH�+8'�WR�GHWHUPLQH�ZKHWKHU�WKH�SURJUDP�SDUWLFLSDQW�KDV�PHW�WKH�UHTXLUHPHQWV�RI�

WKLV�VXESDUW�´�LG� � ������D���DQG�PXVW�³PDNH�WKHVH�UHFRUGV�DYDLODEOH�IRU�+8'�LQVSHFWLRQ�´�LG�
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+8'�FRQILUPHG�DW�WKH PRWLRQV KHDULQJ�ZKDW�LV�SODLQ�IURP�WKH�$))+�5XOH��WKH�QHZ�

GHILQLWLRQV�LQ�WKH�$))+ 5XOH DSSO\�WR�&RQVROLGDWLRQ�3ODQV��0RW��+U¶J�DW �����±����UHVSRQGLQJ�

WR�&RXUW�TXHU\�ZKHWKHU�³WKHVH�QHZ�GHILQLWLRQV�> @�UHPDLQ�DFWLYH�DQG��FHUWDLQO\��DSSO\�WR�

FRQVROLGDWLRQ�SODQV�´�+8'�FRXQVHO�VWDWHG�³<HV´���DQG�WR�WKH�$,�SURFHVV�XQGHU�WKH������)DLU�

+RXVLQJ�3ODQQLQJ�*XLGH��LG� DW�����±����UHVSRQGLQJ�WR�&RXUW�TXHU\�ZKHWKHU�³WKDW�JXLGDQFH�

GRFXPHQW�XVH>V@�DQ\�RI�WKH > @ WHUPV�WKDW�DUH�QHZO\�GHILQHG�LQ�WKH�UXOH�´�+8'�FRXQVHO�VWDWHG��³6R�

\RX¶UH�DVNLQJ�ZKHWKHU�WKH�GHILQLWLRQV�LQ�WKDW²WKH�UXOH�ZRXOG�QRZ�EH�LQFRUSRUDWHG�� � � ��<HDK��

� � ��$QG�VR��QRZ� ZH�KDYH�D�GHILQLWLRQ�WKDW²\RX�NQRZ��WKURXJK GXO\ SURPXOJDWHG�UXOH�WKDW�

ZRXOG�DSSO\�E\�ODZ�´�� 7KXV��+8'�DFNQRZOHGJHV�WKDW�WKH�UHYLYHG�$,�SURFHVV�LV�QRW�WKH�VDPH�

SURFHVV�RSHUDWLQJ�SULRU�WR�WKH�$))+�5XOH��GXH��DW�D�PLQLPXP��WR�ERWK�WKH�QHZ�GHILQLWLRQV�LQ�WKH�

5XOH�WKDW�SURYLGH�PRUH�FODULW\�DERXW�WKH�$))+�VWDWXWRU\�UHTXLUHPHQW��DQG�WKH�SURYLVLRQ�RI�+8'�

SURYLGHG�GDWD�WR�HQFRXUDJH�PRUH�³HYLGHQFH�EDVHG�GHFLVLRQ�PDNLQJ�´ ,G��DW������±����VHH�DOVR�

LG� DW������±�� �UHVSRQGLQJ�WR�&RXUW¶V�TXHU\�ZKHWKHU�³>W@KLV�$, SURFHVV�WKDW�ZH�KDYH�UHYHUWHG�WR�

LV�QRW�WKH�VDPH�SURFHVV�WKDW�LW�ZDV�SUH������$))+�UXOH��ULJKW"´�+8'�FRXQVHO�VWDWHG�³7KDW¶V�

ULJKW��<RXU�+RQRU´���LG��DW�����±����UHVSRQGLQJ�WR�&RXUW¶V�TXHU\�ZKHWKHU�³>W@KHUH�LV�PXFK�PRUH�

FODULW\�>LQ�WKH�$,�SURFHVV@�EHFDXVH�RI�WKRVH�GHILQLWLRQV�DV�WR�ZKDW�+8'�H[SHFWV���,V�WKDW�ULJKW"´�

+8'�FRXQVHO�VWDWHG�³$EVROXWHO\��<RXU�+RQRU´��

,Q�VKRUW��HYHQ�ZLWKRXW�DQ�$VVHVVPHQW�7RRO�LQ�SODFH� SURJUDP�SDUWLFLSDQWV��LQFOXGLQJ�ORFDO�

JRYHUQPHQW�DJHQFLHV��UHPDLQ ERXQG�E\�NH\�GHILQLWLRQDO��UHFRUGNHHSLQJ� DQG�HQKDQFHG�

FHUWLILFDWLRQ FRPSRQHQWV�RI�WKH�$))+�5XOH��DQG��LPSRUWDQWO\��WR�FRPSO\LQJ�ZLWK�WKH�$))+�

VWDWXWRU\�UHTXLUHPHQW� 6HH LG� DW�����±�� �+8'�FRXQVHO�VWDWLQJ��³WKH�VWDQGDUG�IRU�ERWK�VDWLVI\LQJ�

\RXU�REOLJDWLRQV�XQGHU�DQ�$,�DQG�DQ�$)+�LV�DIILUPDWLYHO\�IXUWKHULQJ�IDLU�KRXVLQJ�´ DQG�WKDW ³WKH

$)+�SURFHVV�LV�VRUW�RI�D�PRUH�WDUJHWHG�ZD\�RI�JRLQJ�WKURXJK�WKDW�� � ��D�OLWWOH ELW�PRUH�UHVRXUFH�
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LQWHQVLYH��� � � >E@XW�WKH�VWDQGDUG�WKDW�WKH�MXULVGLFWLRQV�DUH�VXEMHFW�WR�HLWKHU�ZD\�LV�DIILUPDWLYHO\�

IXUWKHULQJ�IDLU�KRXVLQJ´��

%� 7KH�,QVWDQW�/LWLJDWLRQ

�� 7KH�3ODLQWLIIV

7KH�SODLQWLIIV�LQ�WKLV�FDVH�DUH�WKUHH�QRQ�SURILW�RUJDQL]DWLRQV�ZKR�ZRUN�WR�IXUWKHU�IDLU�

KRXVLQJ�DFURVV�WKH�FRXQWU\���7KH�1DWLRQDO�)DLU�+RXVLQJ�$OOLDQFH��³1)+$´��LV�D�³QDWLRQDO��

QRQSURILW��SXEOLF�VHUYLFH�RUJDQL]DWLRQ�´�LQFRUSRUDWHG�LQ�9LUJLQLD��ZKLFK�VHUYHV�DV�D�³QDWLRQZLGH�

DOOLDQFH�RI�SULYDWH��QRQSURILW��IDLU�KRXVLQJ�RUJDQL]DWLRQV��LQFOXGLQJ�RUJDQL]DWLRQV�LQ����VWDWHV�´

$P��&RPSO��� �����1)+$¶V�³PLVVLRQ�LV�WR SURPRWH�UHVLGHQWLDO�LQWHJUDWLRQ�DQG�FRPEDW�

GLVFULPLQDWLRQ�LQ�KRXVLQJ�EDVHG�RQ�UDFH��QDWLRQDO�RULJLQ��GLVDELOLW\��DQG�RWKHU�SURWHFWHG�FODVVHV�

FRYHUHG�E\�IHGHUDO��VWDWH��DQG�ORFDO�IDLU�KRXVLQJ�ODZV�´��,G� 7H[DV�/RZ�,QFRPH�+RXVLQJ�

,QIRUPDWLRQ�6HUYLFH��,QF���³7H[DV�+RXVHUV´�� LV�D�7H[DV�EDVHG�QRQ�SURILW�FRUSRUDWLRQ�DQG�³WKH�

SULQFLSDO�VWDWHZLGH�DGYRFDF\�JURXS�IRFXVHG�RQ�H[SDQGLQJ�KRXVLQJ�RSSRUWXQLWLHV�IRU�ORZ�LQFRPH�

UHVLGHQWV�RI�7H[DV�´��,G� �� ��������7H[DV�$SSOHVHHG�LV�VLPLODUO\�D�7H[DV�EDVHG�QRQ�SURILW�

RUJDQL]DWLRQ�WKDW�DLPV�³WR�SURPRWH�VRFLDO�DQG�HFRQRPLF�MXVWLFH�IRU�DOO�7H[DQV��LQFOXGLQJ�E\�

HQVXULQJ�WKDW�DOO�7H[DV�IDPLOLHV�FDQ�UHFRYHU�LQ�WKH�ZDNH�RI�QDWXUDO�GLVDVWHUV��WKDW�FRPPXQLWLHV�

DUH�UHEXLOW�WR�EH�PRUH�UHVLOLHQW��DQG�WKDW�DOO�IDPLOLHV�KDYH�WKH�RSSRUWXQLW\�WR�OLYH�LQ�VDIH��GHFHQW�

QHLJKERUKRRGV�ZLWK�HTXDO�DFFHVV�WR�HGXFDWLRQDO�DQG�HFRQRPLF�RSSRUWXQLW\�´��,G� � ����

$OO�WKUHH�SODLQWLIIV�DOOHJH WKDW�WKH\�KDYH ³GHYRWHG�FRQVLGHUDEOH�UHVRXUFHV´�WR�WKH�

GHYHORSPHQW�DQG�LPSOHPHQWDWLRQ�RI�WKH�$))+�5XOH���,G� �� �����������1)+$�³ZDV�RQH�RI�WKH�

OHDGLQJ�DGYRFDWHV�SXVKLQJ�IRU�WKH�FUHDWLRQ RI�WKH�$))+�5XOH�WR�UHSODFH´�WKH�$,�SURFHVV��LG�

� �����DQG�³>R@QFH�+8'�LVVXHG�WKH�ILQDO�$))+�5XOH��1)+$�DQG�LWV�PHPEHUV�ZRUNHG�LQ�ORFDO�

FRPPXQLWLHV�DFURVV�WKH�FRXQWU\�WR�JHQHUDWH�HIIHFWLYH�FRPPXQLW\�SDUWLFLSDWLRQ�DQG�VXEVWDQWLYH

SURYLVLRQV�LQ�$)+V�WKDW�ZRXOG�PDNH�PHDQLQJIXO�GLIIHUHQFHV�WR�FRPPXQLWLHV��LG� � ������1)+$�
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PHPEHUV�³DFWLYHO\�SDUWLFLSDWHG�LQ�WKH�$)+�SODQQLQJ�SURFHVV�LQ�PDQ\�MXULVGLFWLRQV��ZLWK�1)+$�

SURYLGLQJ�UHVRXUFHV��JXLGDQFH��DQG�VWUDWHJLF�KHOS�´��,G� /LNHZLVH��³>V@LQFH�WKH�$))+�5XOH¶V�

SURPXOJDWLRQ�´�7H[DV�+RXVHUV�DQG�7H[DV�$SSOHVHHG��WKH�³7H[DV�3ODLQWLIIV´� KDYH�DOVR�³GHYRWHG�

UHVRXUFHV�WR�WKH�GHYHORSPHQW�RI�HIIHFWLYH�$)+V�LQ�D�QXPEHU�RI´ MXULVGLFWLRQV ZLWKLQ�7H[DV��

LQFOXGLQJ�WKH�PXQLFLSDOLWLHV�RI�)RUW�:RUWK� &RUSXV�&KULVWL��DQG�/HDJXH�&LW\��DV�ZHOO�DV�WKH�

+LGDOJR�&RXQW\�UHJLRQ��ZKLFK�FRYHUV�QLQHWHHQ�MXULVGLFWLRQV�DQG�KRXVLQJ�DXWKRULWLHV���,G� � ����

$FFRUGLQJ�WR�WKH�$PHQGHG�&RPSODLQW��LQ�UHVSRQVH�WR�WKH�ZLWKGUDZDO�RI�WKH�/*�����7RRO�

LQ�0D\�������WKH�7H[DV�3ODLQWLIIV ³KDYH�KDG�WR�GLYHUW�UHVRXUFHV�WKH\�ZHUH�SODQQLQJ�WR�GHYRWH�WR�

RWKHU�DFWLYLWLHV�FULWLFDO�WR�WKHLU�PLVVLRQV�WR�UHPHG\LQJ�WKH�HIIHFWV�RI´�+8'¶V�DFWLRQV���,G� � ������

6LPLODUO\��WKH�1)+$�³KDV�KDG�WR�GLYHUW�UHVRXUFHV�WR�DVVLVWLQJ�LWV�PHPEHUV�DURXQG�WKH�FRXQWU\�LQ�

VLPLODU�HIIRUWV�WR�FRPEDW�WKH�HIIHFWV´�RI�+8'¶V�DFWLRQV���,G� 7KH�SODLQWLIIV�FODLP�WKDW�³+8'¶V�

XQODZIXO�VXVSHQVLRQ�RI�WKH�$)+�SURFHVV�KDV�JUHDWO\�XQGHUPLQHG´�WKHLU�³DELOLW\�WR�DFFRPSOLVK�

WKHLU�PLVVLRQV�DQG�LV�PDNLQJ�WKHP�GLYHUW�UHVRXUFHV�WR�DFWLYLWLHV�WKH\�ZRXOG�QRW�RWKHUZLVH�KDYH�

HQJDJHG�LQ��MXVW�WR�JHW�WR�DQ�LQIHULRU�UHVXOW�´��,G� � �����VHH�DOVR LG� � ��� �³,Q�WKH�DEVHQFH�RI�

+8'�RYHUVLJKW��1)+$�LV�SUHSDULQJ�WR�GHYRWH�VXEVWDQWLDO�UHVRXUFHV�WR�RXWUHDFK��SXEOLF�HGXFDWLRQ��

DQG�DGYRFDF\�WR�DVVLVW�LWV�PHPEHUV�DQG�FRPPXQLW\�JURXSV�ZRUNLQJ�WR�HQVXUH�WKDW�MXULVGLFWLRQV�

IRUPXODWH�$,V�WKDW�DUH�>DV@ UREXVW�DV�SRVVLEOH�´��

,Q�DGGLWLRQ��WKH�6WDWH�RI�1HZ�<RUN�VHHNV�WR�LQWHUYHQH��HLWKHU�DV�D�PDWWHU�RI�ULJKW RU�

SHUPLVVLYHO\��DV�D�SODLQWLII�LQ�WKLV�DFWLRQ���1<6¶V�0HP��6XSS��0RW��,QWHUYHQH��³1<6¶V�0HP�´��DW�

���(&)�1R���������1HZ�<RUN�DVVHUWV�WKDW�LWV�LQWHUHVWV�³DUH�GLUHFWO\�DQG�DGYHUVHO\�DIIHFWHG�E\�

+8'¶V�ZLWKGUDZDO�RI�WKH�$VVHVVPHQW�7RRO��UHLQVWDWHPHQW�RI�WKH�µ$QDO\VLV�RI�,PSHGLPHQWV¶�

SURFHVV��DQG�FRQFRPLWDQW�VXVSHQVLRQ�RI�FRPSOLDQFH�ZLWK�WKH�$))+�5XOH´�EHFDXVH�³+8'¶V�

DFWLRQV�ZLOO�PDNH�LW�PRUH�GLIILFXOW�IRU�1HZ�<RUN¶V�ORFDO�MXULVGLFWLRQV�WR�DQDO\]H�EDUULHUV�WR�IDLU�
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KRXVLQJ�FKRLFHV�RU�LGHQWLI\�PHDQLQJIXO�DFWLRQV�WR�DGGUHVV�WKHVH�EDUULHUV�´��,G� DW�����+8'¶V�

DFWLRQV�DOOHJHGO\�ZLOO�³GHSULYH�1HZ�<RUN¶V�ORFDO�MXULVGLFWLRQV�RI�WKH�VXSSRUW�WKDW�+8'�KDG�

SUHYLRXVO\�GHWHUPLQHG�ZDV�QHFHVVDU\�WR�HIIHFWLYHO\�LGHQWLI\�DQG�DGGUHVV�REVWDFOHV�WR�IDLU�

KRXVLQJ�´��,G� DW�����1HZ�<RUN�DOVR�DUJXHV�WKDW�+8'¶V�DFWLRQV�³GLUHFWO\�LQMXUH�WKH�6WDWH¶V�SDUHQV�

SDWULDH LQWHUHVWV´�E\�³GHOD\>LQJ@´�IDLU�KRXVLQJ�UHIRUPV��³WKXV�VXEMHFWLQJ�1HZ�<RUN¶V�UHVLGHQWV�WR�

RQJRLQJ�VHJUHJDWLRQ�DQG�GLVFULPLQDWLRQ�´��,G� DW���

�� 7KH�3ODLQWLIIV¶�&KDOOHQJH�WR�+8'¶V�1RWLFHV

2Q�0D\����������WKH�SODLQWLIIV�ILOHG�D�FRPSODLQW�DJDLQVW�+8'�FKDOOHQJLQJ WKH�-DQXDU\ ���

����� QRWLFH H[WHQGLQJ�WKH�$)+�GHDGOLQH�WR�2FWREHU�����������ZKLFK�WKH�SODLQWLIIV�DOOHJHG�ZDV�D�

³VXVSHQVLRQ�RI�WKH�$))+�5XOH¶V�UHTXLUHPHQWV�´�LQ�YLRODWLRQ�RI�WKH�$3$���&RPSO��� ���(&)�1R��

����7HQ�GD\V�ODWHU��RQ�0D\�����������+8' QRWLILHG�WKLV�&RXUW�WKDW�WKH�-DQXDU\��������� QRWLFH KDG�

EHHQ�ZLWKGUDZQ�DQG WKDW ³WZR�UHODWHG�QRWLFHV´�KDG�EHHQ�SRVWHG�UHJDUGLQJ�WKH�/*�����7RRO��

1RW���� �±���(&)�1R����� +8' SURPLVHG WR�FRQIHU�ZLWK�WKH�SODLQWLIIV�³WR�GHWHUPLQH�ZKDW��LI�

DQ\��DGGLWLRQDO�SURFHHGLQJV´�ZRXOG�EH�³QHFHVVDU\�LQ�WKLV�PDWWHU�´� ,G��DW�����7KH�SODLQWLIIV�

VXEVHTXHQWO\�ILOHG��RQ�0D\�����������DQ $PHQGHG�&RPSODLQW�DQG�D 5HQHZHG�0RWLRQ�IRU�D�

3UHOLPLQDU\�,QMXQFWLRQ�DQG�IRU�([SHGLWHG�6XPPDU\�-XGJPHQW���6HH�JHQHUDOO\�$P��&RPSO���3OV�¶�

0RW��3,�� 'XULQJ�EULHILQJ�RQ�WKLV PRWLRQ��WKH�6WDWH�RI�1HZ�<RUN�PRYHG� RQ�-XQH����������WR�

LQWHUYHQH RQ�EHKDOI�RI�WKH�SODLQWLIIV���6HH�JHQHUDOO\ 1<6¶V�0RW��,QWHUYHQH���7KH�GHIHQGDQWV�WKHQ�

PRYHG�WR�GLVPLVV�WKLV�PDWWHU�GXH�WR�D�ODFN�RI�VWDQGLQJ��XQGHU�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH�

���E�������6HH�JHQHUDOO\ 'HIV�¶�07'���$IWHU�DOO�EULHILQJ�ZDV�FRPSOHWH�RQ�-XO\�����������WKLV�

&RXUW�KHOG�D�KHDULQJ�RQ WKH�WKUHH�PRWLRQV�RQ $XJXVW�����������6HH0LQXWH�(QWU\��GDWHG�$XJ�����

������
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,,� /(*$/�67$1'$5'

$� 0RWLRQ�WR�'LVPLVV�IRU�/DFN�RI�6XEMHFW�0DWWHU�-XULVGLFWLRQ

,Q�HYDOXDWLQJ�D�PRWLRQ�WR�GLVPLVV�IRU�ODFN�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ��XQGHU�)HGHUDO�

5XOH�RI�&LYLO�3URFHGXUH����E������IHGHUDO�FRXUWV�PXVW�EH�PLQGIXO�WKDW�WKH\�³DUH�FRXUWV�RI�OLPLWHG�

MXULVGLFWLRQ��SRVVHVVLQJ�RQO\�WKDW�SRZHU�DXWKRUL]HG�E\�&RQVWLWXWLRQ�DQG�VWDWXWH�´� *XQQ�Y��

0LQWRQ� ����8�6���������� ��������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���TXRWLQJ�.RNNRQHQ�Y��

*XDUGLDQ�/LIH�,QV��&R��RI�$P�� ����8�6������������������� ,QGHHG��IHGHUDO�FRXUWV�DUH�³IRUELGGHQ�

� � ��IURP�DFWLQJ�EH\RQG�RXU�DXWKRULW\�´�1HWZRUN,3��//&�Y��)&&� ����)��G�����������'�&� &LU��

�������DQG��WKHUHIRUH��³KDYH�DQ�DIILUPDWLYH�REOLJDWLRQ�WR�FRQVLGHU�ZKHWKHU�WKH�FRQVWLWXWLRQDO�DQG�

VWDWXWRU\�DXWKRULW\�H[LVW�IRU�XV�WR�KHDU�HDFK�GLVSXWH�´� -DPHV�0DGLVRQ�/WG��Y��/XGZLJ� ���)��G�

������������'�&� &LU���������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���TXRWLQJ�+HUEHUW�Y��1DW¶O�$FDG��

RI�6FLV�� ����)��G�����������'�&� &LU���������� $EVHQW�VXEMHFW�PDWWHU�MXULVGLFWLRQ�RYHU�D�FDVH��WKH�

FRXUW�PXVW�GLVPLVV�LW� $UEDXJK�Y��<�	�+�&RUS�� ����8�6�������������������)('� 5� &,9� 3�

���K�����

$UWLFOH�,,,�RI�WKH�&RQVWLWXWLRQ�UHVWULFWV�WKH�SRZHU�RI�IHGHUDO�FRXUWV�WR�KHDU�RQO\�³&DVHV´�

DQG�³&RQWURYHUVLHV�´� 8�6� &2167� DUW��,,,��� ���FO� ���VHH DOVR 0HQGR]D�Y��3HUH]� ����)��G�������

������'�&� &LU���������³$UWLFOH�,,,�RI�WKH�&RQVWLWXWLRQ�OLPLWV�WKH�MXULVGLFWLRQ�RI�IHGHUDO�FRXUWV�WR�

µDFWXDO�FDVHV�RU�FRQWURYHUVLHV�EHWZHHQ�SURSHU�OLWLJDQWV�¶´��TXRWLQJ�)OD��$XGXERQ�6RF¶\�Y��

%HQWVHQ� ���)��G�����������'�&� &LU������� �HQ�EDQF����� ³7KH�GRFWULQH�RI�VWDQGLQJ�JLYHV�

PHDQLQJ�WR�WKHVH�FRQVWLWXWLRQDO�OLPLWV�E\�µLGHQWLI\>LQJ@�WKRVH�GLVSXWHV�ZKLFK�DUH�DSSURSULDWHO\�

UHVROYHG�WKURXJK�WKH�MXGLFLDO�SURFHVV�¶´� 6XVDQ�%��$QWKRQ\�/LVW�Y��'ULHKDXV� ����6� &W��������

�������������DOWHUDWLRQ�LQ�RULJLQDO���TXRWLQJ�/XMDQ�Y��'HIV��RI�:LOGOLIH� ����8�6�����������

��������� $EVHQW�VWDQGLQJ�E\�WKH�SODLQWLII��WKH�FRXUW�ODFNV�VXEMHFW�PDWWHU�MXULVGLFWLRQ�WR�KHDU�WKH�

FODLP�DQG�GLVPLVVDO�LV�PDQGDWRU\� 6HH )('� 5� &,9� 3� ���K�����
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:KHUH�WKH�SODLQWLII¶V�VWDQGLQJ�LV�FKDOOHQJHG��WKH�FRXUW�³PXVW�DVVXPH�WKDW�>WKH�SODLQWLII@�

VWDWHV�D�YDOLG�OHJDO�FODLP�´��,QIR��+DQGOLQJ�6HUYV���,QF��Y��'HI��$XWRPDWHG�3ULQWLQJ�6HUYV�� ����

)��G�������������'�&��&LU����������,Q�VXFK�FDVHV��WKH�SODLQWLII�EHDUV�WKH�EXUGHQ�RI�³VKRZ>LQJ@�D�

VXEVWDQWLDO�SUREDELOLW\�WKDW�>KH�RU�VKH�KDV@�EHHQ�LQMXUHG��WKDW�WKH�GHIHQGDQW�FDXVHG�>KLV�RU�KHU@�

LQMXU\��DQG�WKDW�WKH�FRXUW�FRXOG�UHGUHVV�WKDW�LQMXU\�´��&DUERQ�6HTXHVWUDWLRQ�&RXQFLO�Y��(3$������

)��G�������������'�&��&LU���������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���TXRWLQJ�6LHUUD�&OXE�Y��

(3$� ��� )��G�����������'�&��&LU����������VHH�DOVR .KDGU�Y��8QLWHG�6WDWHV� ����)��G������������

�'�&��&LU����������³(DFK�HOHPHQW�RI�VWDQGLQJ�PXVW�EH�VXSSRUWHG�LQ�WKH�VDPH�ZD\�DV�DQ\�RWKHU�

PDWWHU�RQ�ZKLFK�WKH�SODLQWLII�EHDUV�WKH�EXUGHQ�RI�SURRI��L�H�� ZLWK�WKH�PDQQHU�DQG�GHJUHH�RI�

HYLGHQFH�UHTXLUHG�DW�WKH�VXFFHVVLYH�VWDJHV�RI�WKH�OLWLJDWLRQ�´� $USDLR�Y��2EDPD������)��G��������

�'�&��&LU������� �DOWHUDWLRQV�RPLWWHG���TXRWLQJ�/XMDQ� ����8�6��DW��������7KXV��ZKHUH�WKH�

SODLQWLII¶V�VWDQGLQJ�LV�FKDOOHQJHG�XQGHU�5XOH����E������WKH�FRXUW�PXVW�³DFFHSW�WKH�ZHOO�SOHDGHG�

IDFWXDO�DOOHJDWLRQV�DV�WUXH�DQG�GUDZ�DOO�UHDVRQDEOH�LQIHUHQFHV�IURP�WKRVH�DOOHJDWLRQV�LQ�WKH�

SODLQWLII¶V�IDYRU�´��,G� �FLWLQJ�$VKFURIW�Y��,TEDO������8�6���������� ���������VHH�DOVR�0HQGR]D��

����)��G�DW �������,Q�DGGLWLRQ��WR�DVVXUH�LWVHOI�RI�LWV�MXULVGLFWLRQ�RYHU�D�FODLP��³WKH�GLVWULFW�FRXUW�

PD\�FRQVLGHU�PDWHULDOV�RXWVLGH�WKH�SOHDGLQJV�´� -HURPH�6WHYHQV�3KDUP�� ,QF��Y��)'$� ����)��G�

������������'�&� &LU���������VHH�DOVR %HOKDV�Y��<D¶$ORQ� ����)��G�������������'�&� &LU��������

�H[DPLQLQJ�PDWHULDOV�RXWVLGH�WKH�SOHDGLQJV�LQ�UXOLQJ�RQ�D�5XOH����E�����PRWLRQ�WR�GLVPLVV�IRU�

ODFN�RI�VXEMHFW�PDWWHU�MXULVGLFWLRQ��

%� 3UHOLPLQDU\�,QMXQFWLRQ�IRU�5HOLHI�XQGHU�WKH�$3$

7KH�$3$�DXWKRUL]HV�DQ\�³SHUVRQ�VXIIHULQJ�OHJDO�ZURQJ�EHFDXVH�RI�DJHQF\�DFWLRQ��RU�

DGYHUVHO\�DIIHFWHG�RU�DJJULHYHG�E\�DJHQF\�DFWLRQ�´�WR�VHHN�³MXGLFLDO�UHYLHZ�WKHUHRI�´����8�6�&��

� ������$FWLRQV�VXEMHFW�WR�UHYLHZ�LQFOXGH�³ILQDO�DJHQF\�DFWLRQ�IRU�ZKLFK�WKHUH�LV�QR�RWKHU�

DGHTXDWH�UHPHG\�LQ�D�FRXUW�´��,G� � ������$�³UHYLHZLQJ�FRXUW�VKDOO�GHFLGH�DOO�UHOHYDQW�TXHVWLRQV�RI�



��

ODZ�� � ��DQG�GHWHUPLQH�WKH�PHDQLQJ�RU�DSSOLFDELOLW\�RI�WKH�WHUPV�RI�DQ�DJHQF\�DFWLRQ�´��,G� � ������

$Q�DJHQF\¶V�³LQWHUSUHWDWLRQ�RI�LWV�RZQ�UHJXODWLRQV�µFRQWUROV XQOHVV�SODLQO\�HUURQHRXV�RU�

LQFRQVLVWHQW�ZLWK�WKH�UHJXODWLRQ�¶´ 3UHVV�&RPPF¶QV�//&�Y��)&&������)��G�������������'�&��

&LU������� �DOWHUDWLRQV�RPLWWHG���TXRWLQJ�$XHU�Y��5REELQV������8�6������ �������������DFFRUG

6DIDUL�&OXE�,QW¶O�Y��=LQNH������)��G�����������'�&��&LU������� �VDPH����7KH�³FRXUW�VKDOO > @

FRPSHO�DJHQF\�DFWLRQ�XQODZIXOO\�ZLWKKHOG�RU XQUHDVRQDEO\�GHOD\HG��DQG�> @�KROG�XQODZIXO�DQG�

VHW�DVLGH�DJHQF\�DFWLRQ��ILQGLQJV��DQG�FRQFOXVLRQV�IRXQG�WR�EH�´�LQWHU�DOLD��³DUELWUDU\��FDSULFLRXV��

� � ��RU�RWKHUZLVH�QRW�LQ�DFFRUGDQFH�ZLWK�ODZ�´�RU�³ZLWKRXW�REVHUYDQFH�RI�SURFHGXUH�UHTXLUHG�E\�

ODZ�´����8�6�&��� ������±����$����'��

³$JHQF\�DFWLRQ�LV�DUELWUDU\�DQG�FDSULFLRXV�µLI�WKH�DJHQF\�KDV�UHOLHG�RQ�IDFWRUV�ZKLFK�

&RQJUHVV KDV�QRW�LQWHQGHG�LW�WR�FRQVLGHU��HQWLUHO\�IDLOHG�WR�FRQVLGHU�DQ�LPSRUWDQW�DVSHFW�RI�WKH�

SUREOHP��RU�RIIHUHG�DQ�H[SODQDWLRQ�IRU�LWV�GHFLVLRQ�WKDW�UXQV�FRXQWHU�WR�WKH HYLGHQFH�EHIRUH�WKH�

DJHQF\�¶´ 0D\R�Y��5H\QROGV������)��G���������'�&��&LU���������DOWHUDWLRQ RPLWWHG� �TXRWLQJ�

0RWRU�9HKLFOH�0IUV��$VV¶Q�Y��6WDWH�)DUP�0XW��$XWR��,QV��&R� �³6WDWH�)DUP´�������8�6���������

�������� VHH�DOVR 6DIDUL�&OXE�,QW¶O������)��G�DW���� �QRWLQJ�WKDW�³>D@�GLVSXWHG�DFWLRQ�DOVR�PD\�EH�

VHW�DVLGH�DV�DUELWUDU\�DQG�FDSULFLRXV�LI�WKH�DJHQF\�KDV�DFWHG�µZLWKRXW�REVHUYDQFH�RI�SURFHGXUH�

UHTXLUHG�E\�ODZ¶´��FLWLQJ���8�6�&��� �������'���� $�FRXUW�HQJDJHG�LQ�DUELWUDU\�DQG�FDSULFLRXV�

UHYLHZ�³PXVW�µQRW�VXEVWLWXWH�LWV�RZQ�MXGJPHQW�IRU�WKDW�RI�WKH�DJHQF\�¶´�DQG�³RUGLQDULO\�XSKROG>V@

DQ�DJHQF\¶V�GHFLVLRQ�VR�ORQJ�DV�WKH�DJHQF\�µH[DPLQHG�WKH�UHOHYDQW�GDWD�DQG�DUWLFXODWHG�D�

VDWLVIDFWRU\�H[SODQDWLRQ�IRU�LWV�DFWLRQ� LQFOXGLQJ�D�UDWLRQDO FRQQHFWLRQ EHWZHHQ WKH�IDFWV IRXQG�

DQG�WKH�FKRLFH�PDGH�¶´��$QLPDO�/HJDO�'HI��)XQG��,QF��Y��3HUGXH������)��G�����������'�&��&LU��

�������DOWHUDWLRQV�RPLWWHG���TXRWLQJ�6WDWH�)DUP������8�6��DW�����
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³$�SDUW\�VHHNLQJ�D�SUHOLPLQDU\�LQMXQFWLRQ�PXVW�PDNH�D�µFOHDU�VKRZLQJ�WKDW�IRXU�IDFWRUV��

WDNHQ�WRJHWKHU��ZDUUDQW�UHOLHI��OLNHO\�VXFFHVV�RQ�WKH�PHULWV��OLNHO\�LUUHSDUDEOH�KDUP�LQ�WKH�DEVHQFH�

RI�SUHOLPLQDU\�UHOLHI��D�EDODQFH�RI�WKH�HTXLWLHV�LQ�LWV�IDYRU��DQG�DFFRUG�ZLWK�WKH�SXEOLF�LQWHUHVW�¶´��

/HDJXH�RI�:RPHQ�9RWHUV�RI�8�6� Y��1HZE\������)��G ������'�&��&LU������� �TXRWLQJ�3XUVXLQJ�

$P�¶V�*UHDWQHVV�Y��)(&������)��G�����������'�&��&LU�����������:KHWKHU�D�SODLQWLII�PXVW VKRZ

HDFK�RI�WKH�IRXU�IDFWRUV LQGHSHQGHQWO\� RU HOVH PD\ PDNH�D�VXIILFLHQWO\�³VWURQJ�VKRZLQJ�RQ�RQH�

IDFWRU�>WR@ PDNH�XS�IRU�D�ZHDNHU�VKRZLQJ�RQ�DQRWKHU�´�UHPDLQV�DQ�RSHQ�TXHVWLRQ�LQ�WKH�'�&��

&LUFXLW�� ,G� DW����TXRWLQJ�6KHUOH\�Y��6HEHOLXV������)��G�����������'�&��&LU����������

:KHQ�D�SODLQWLII�PRYHV�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ��WKH�SODLQWLII¶V�FODLPV�DUH�W\SLFDOO\�

HYDOXDWHG�³XQGHU WKH�KHLJKWHQHG�VWDQGDUG�IRU�HYDOXDWLQJ�D�PRWLRQ�IRU�VXPPDU\�MXGJPHQW�´��)RRG�

	�:DWHU�:DWFK��,QF��Y��9LOVDFN �³)::´�������)��G�����������'�&��&LU����������,Q�FDVHV�ZKHUH�D�

PRYLQJ�SDUW\�KDV�ILOHG�RQO\�LWV�FRPSODLQW�³DQG�PRYHG�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�

FRQWHPSRUDQHRXVO\�´ DQ\�FKDOOHQJH�WR�VWDQGLQJ�PXVW�EH�³HYDOXDWHG�XQGHU�WKH�PRWLRQ�WR�GLVPLVV�

VWDQGDUG�´�SXUVXDQW�WR�)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����E������EHFDXVH�³WKH�OLWLJDWLRQ�KD>V@ QRW�

SURFHHGHG�SDVW�WKH�SOHDGLQJV�VWDJH�´��,G� DW�����

� 7KH�6XSUHPH�&RXUW��LQ�:LQWHU�Y��1DWXUDO�5HVRXUFHV�'HIHQVH�&RXQFLO��,QF�������8�6������������UHIHUUHG�WR�
WKH�IRXU�IDFWRUV�FRQMXQFWLYHO\��LQGLFDWLQJ�WKDW�D�SODLQWLII�VHHNLQJ�D�SUHOLPLQDU\�LQMXQFWLRQ�³PXVW�HVWDEOLVK�WKDW�KH�LV�
OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV��WKDW�KH�LV�OLNHO\�WR�VXIIHU�LUUHSDUDEOH�KDUP�LQ�WKH�DEVHQFH�RI�SUHOLPLQDU\�UHOLHI��WKDW�
WKH�EDODQFH�RI�HTXLWLHV�WLSV�LQ�KLV�IDYRU��DQG WKDW�DQ�LQMXQFWLRQ�LV�LQ�WKH�SXEOLF�LQWHUHVW�´ ,G� DW�����HPSKDVLV�DGGHG��
:LQWHU SRLQWHGO\ UHMHFWHG�WKH�FRQWHQWLRQ�WKDW�³ZKHQ�D�SODLQWLII�GHPRQVWUDWHV�D�VWURQJ�OLNHOLKRRG�RI�SUHYDLOLQJ�RQ�WKH�
PHULWV��D�SUHOLPLQDU\�LQMXQFWLRQ�PD\�EH�HQWHUHG�EDVHG�RQO\�RQ�D�µSRVVLELOLW\¶�RI�LUUHSDUDEOH�KDUP�´�KROGLQJ�WKDW�
³SODLQWLIIV�VHHNLQJ�SUHOLPLQDU\�UHOLHI�>PXVW@�GHPRQVWUDWH�WKDW�LUUHSDUDEOH�LQMXU\�LV�OLNHO\ LQ WKH�DEVHQFH�RI�DQ�
LQMXQFWLRQ�´��,G� DW���±�� �HPSKDVLV�LQ�RULJLQDO����7KH�'�&��&LUFXLW�UHSHDWHGO\�KDV�REVHUYHG�WKDW�³WKH VR�FDOOHG�
µVOLGLQJ�VFDOH¶�DSSURDFK�WR�ZHLJKLQJ�WKH�IRXU�SUHOLPLQDU\�LQMXQFWLRQ�IDFWRUV´�PD\�QR�ORQJHU�EH�YLDEOH�SRVW�:LQWHU��
EXW�WKH�&LUFXLW�KDV�QRW�H[SUHVVO\ UHVROYHG�WKLV�TXHVWLRQ� /HDJXH�RI�:RPHQ�9RWHUV������)��G�DW��� VHH�DOVR 3XUVXLQJ�
$P�¶V�*UHDWQHVV������)��G�DW�����Q����³:H�QHHG�QRW�UHVROYH�KHUH�DQ\�WHQVLRQ�LQ�WKH�FDVH�ODZ�UHJDUGLQJ�WKH�VKRZLQJ�
UHTXLUHG�RQ�WKH�PHULWV�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ�´�� $DPHU�Y��2EDPD������)��G�������������'�&��&LU���������³>,@W�
UHPDLQV�DQ�RSHQ�TXHVWLRQ�ZKHWKHU�WKH�µOLNHOLKRRG�RI�VXFFHVV¶�IDFWRU�LV�µDQ�LQGHSHQGHQW��IUHH�VWDQGLQJ�UHTXLUHPHQW�¶
RU�ZKHWKHU��LQ�FDVHV�ZKHUH�WKH�RWKHU�WKUHH�IDFWRUV�VWURQJO\�IDYRU�LVVXLQJ�DQ�LQMXQFWLRQ��D�SODLQWLII�QHHG�RQO\�UDLVH�D�
µVHULRXV�OHJDO�TXHVWLRQ¶�RQ�WKH�PHULWV��� � ��%XW�ZH�KDYH�QR�QHHG�WR�UHVROYH�WKLV�TXHVWLRQ�KHUH�EHFDXVH�WKH�UHPDLQLQJ�
IDFWRUV�GR�QRW��LQ�DQ\�HYHQW��ZHLJK�LQ�SHWLWLRQHUV¶�IDYRU�´���6KHUOH\������)��G�DW����±����³>:@H�UHDG�:LQWHU DW�OHDVW�
WR�VXJJHVW�LI�QRW�WR�KROG�WKDW�D�OLNHOLKRRG�RI�VXFFHVV�LV�DQ�LQGHSHQGHQW��IUHH�VWDQGLQJ�UHTXLUHPHQW�IRU�D�SUHOLPLQDU\�
LQMXQFWLRQ�´��LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG���



��
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7KH SODLQWLIIV¶ VWDQGLQJ�WR�VXH LV�GLVFXVVHG�ILUVW��VLQFH�WKDW�LV�³D�WKUHVKROG��MXULVGLFWLRQDO�

FRQFHSW�´��'HXWVFKH�%DQN�1DW¶O�7UXVW�&R��Y��)',&� ����)��G����������Q����'�&� &LU� ������

+8' FKDOOHQJHV�WKH�SODLQWLIIV¶�VWDQGLQJ�LQ�RSSRVLQJ WKH�SODLQWLIIV¶�PRWLRQ�IRU�D�SUHOLPLQDU\�

LQMXQFWLRQ��VHH 'HIV�¶�2SS¶Q�3,�DW���±����DQG�SUHVVHV WKLV�LVVXH�LQ�VHHNLQJ�GLVPLVVDO�RI�WKH�

DPHQGHG�FRPSODLQW��VHH�JHQHUDOO\ 'HIV�¶�0HP��6XSS��0RW��'LVPLVV��³'HIV�¶�0HP��07'´���(&)�

1R���������$V�H[SODLQHG�EHORZ��WKH�SODLQWLIIV�KDYH�IDOOHQ�VKRUW�RI�DGHTXDWHO\�DOOHJLQJ�

RUJDQL]DWLRQDO�VWDQGLQJ�XQGHU $UWLFOH�,,,�� )RU�WKH�VDPH�UHDVRQ��1HZ�<RUN¶V�0RWLRQ�WR�,QWHUYHQH

LV�GHQLHG�IRU�ODFN�RI�$UWLFOH�,,,�VWDQGLQJ� 0RUHRYHU��HYHQ�LI�WKH�SODLQWLIIV�KDG�PHW�WKH WKUHVKROG�

KXUGOH�RI�RUJDQL]DWLRQDO�VWDQGLQJ��WKH\�ZRXOG�QRW�EH�HQWLWOHG�WR�WKH�UHTXHVWHG�SUHOLPLQDU\�

LQMXQFWLYH�UHOLHI��

$� 7KH�3ODLQWLIIV�'R�1RW�+DYH�6WDQGLQJ�WR�6XH

)RU�VWDQGLQJ� WKH�SODLQWLIIV�PXVW�HVWDEOLVK WKUHH�HOHPHQWV����� DQ�³LQMXU\�LQ�IDFW�´�L�H�� ³DQ�

LQYDVLRQ�RI�D�OHJDOO\�SURWHFWHG�LQWHUHVW�ZKLFK�LV��D� FRQFUHWH�DQG�SDUWLFXODUL]HG��DQG��E� DFWXDO�RU�

LPPLQHQW��QRW�FRQMHFWXUDO�RU�K\SRWKHWLFDO�´�/XMDQ� ����8�6��DW ��� �FLWDWLRQV�DQG�LQWHUQDO�

TXRWDWLRQ�PDUNV�RPLWWHG������ ³D�FDXVDO�FRQQHFWLRQ�EHWZHHQ�WKH�LQMXU\�DQG�WKH�FRQGXFW�

FRPSODLQHG�RI�´�L�H�� WKH�LQMXU\�DOOHJHG�PXVW�EH�IDLUO\�WUDFHDEOH�WR�WKH�FKDOOHQJHG�FRQGXFW RI�WKH�

GHIHQGDQW��LG�� DQG���� WKDW D�IDYRUDEOH�GHFLVLRQ PXVW�OLNHO\ UHGUHVV�WKH�LQMXU\� LG� DW������VHH�DOVR

6SRNHR��,QF��Y��5RELQV������6��&W�������������������� :KHUH�PXOWLSOH�SODLQWLIIV�KDYH�EURXJKW�

VXLW��³WR�SURFHHG�WR�WKH�PHULWV�RI�>WKH�SODLQWLIIV¶@�FODLPV�´�D�FRXUW ³QHHG�RQO\�ILQG�RQH�SDUW\�ZLWK�

� 7KH�'�&��&LUFXLW¶V ³RUJDQL]DWLRQDO�VWDQGLQJ�GRFWULQH�DQG�WKH�XQZDUUDQWHG�GLVSDULW\�LW�VHHPV�WR�KDYH�
VSDZQHG�EHWZHHQ�LQGLYLGXDOV¶�DQG�RUJDQL]DWLRQV¶ DELOLW\�WR�EULQJ�VXLW´ KDV�EHHQ�WKH�IRFXV�RI�SRLQWHG�FRQFHUQ���)::��
����)��G�DW �����0LOOHWW��-���FRQFXUULQJ���³%HFDXVH�WKH�PDMRULW\�RSLQLRQ�SURSHUO\�DSSOLHV�RXU�SUHFHGHQW�WR�NHHS�D�EDG�
MXULVSUXGHQWLDO�VLWXDWLRQ�IURP�JHWWLQJ�ZRUVH��,�FRQFXU���%XW�,�FRQWLQXH�WR�EHOLHYH�WKDW�RXU�RUJDQL]DWLRQDO�VWDQGLQJ�
GRFWULQH�VKRXOG�EH�UHYLVLWHG�LQ�DQ�DSSURSULDWH�FDVH�´��



��

VWDQGLQJ�´ $PV� IRU�6DIH�$FFHVV�Y��'UXJ�(QI¶W�$GPLQ�������)��G�����������'�&��&LU��������

�FLWLQJ�7R]]L�Y��8�6��'HS¶W�RI�+HDOWK�	 +XPDQ�6HUYV�������)��G�����������'�&��&LU���������

)ROORZLQJ�D�EULHI�VXPPDU\�RI�WKH�ODZ�LQ�WKLV�&LUFXLW�JRYHUQLQJ�RUJDQL]DWLRQDO�VWDQGLQJ��WKH�

VXIILFLHQF\�RI�WKH�SODLQWLIIV¶�VKRZLQJ�RQ�HDFK�RI�WKH�WKUHH�UHTXLVLWH�VWDQGLQJ�HOHPHQWV�LV�

DGGUHVVHG�

�� 2YHUYLHZ�RI�2UJDQL]DWLRQDO�6WDQGLQJ

$Q RUJDQL]DWLRQ�³FDQ�DVVHUW�VWDQGLQJ�RQ�LWV�RZQ�EHKDOI��RQ�EHKDOI�RI�LWV�PHPEHUV�RU�

ERWK�´��(TXDO�5LJKWV�&WU��Y��3RVW�3URSV���,QF�������)��G�������������'�&��&LU�������� +HUH��WKH�

SODLQWLIIV�UHO\�H[FOXVLYHO\�RQ�WKH�WKHRU\�RI�³RUJDQL]DWLRQDO VWDQGLQJ´²L�H���WKDW�WKH\�KDYH�

HVWDEOLVKHG�VWDQGLQJ�³LQ�>WKHLU@�RZQ�ULJKW�´��+DYHQV�5HDOW\�&RUS��Y��&ROHPDQ� ����8�6����������

���������)RU�RUJDQL]DWLRQDO�VWDQGLQJ��HDFK�SODLQWLII�LV�UHTXLUHG� ³OLNH�DQ�LQGLYLGXDO�SODLQWLII��WR�

VKRZ�µDFWXDO�RU�WKUHDWHQHG�LQMXU\�LQ�IDFW�WKDW�LV�IDLUO\�WUDFHDEOH�WR�WKH�DOOHJHG�LOOHJDO�DFWLRQ�DQG�

OLNHO\�WR�EH�UHGUHVVHG�E\�D�IDYRUDEOH�FRXUW�GHFLVLRQ�¶´��(TXDO�5LJKWV�&WU�������)��G�DW������

�TXRWLQJ�6SDQQ�Y��&RORQLDO�9LOO���,QF�� ����)��G���������'�&��&LU���������

+DYHQV� RQ�ZKLFK�WKH�SODLQWLIIV�KHDYLO\�UHO\� VHH 3OV�¶�2SS¶Q�'HIV�¶�0RW��'LVPLVV��³3OV�¶�

2SS¶Q 07'´��DW����(&)�1R����� LV�SDUWLFXODUO\�LQVWUXFWLYH DV�D VHPLQDO�6XSUHPH�&RXUW�FDVH�RQ�

RUJDQL]DWLRQDO�VWDQGLQJ�DV�ZHOO�DV�D�FDVH�LQYROYLQJ HQIRUFHPHQW�RI�ULJKWV�XQGHU�WKH�)+$ EHWZHHQ�

SULYDWH�SDUWLHV���7KHUH��WKH�6XSUHPH�&RXUW�FRQVLGHUHG�ZKHWKHU�D�SODLQWLII�QRQSURILW�RUJDQL]DWLRQ�

³ZKRVH�SXUSRVH�ZDV�WR�PDNH�HTXDO RSSRUWXQLW\�LQ�KRXVLQJ�D�UHDOLW\�LQ�WKH�5LFKPRQG�

0HWURSROLWDQ�$UHD´�DQG�ZKRVH�³DFWLYLWLHV�LQFOXGHG�WKH�RSHUDWLRQ�RI�D�KRXVLQJ�FRXQVHOLQJ�VHUYLFH��

DQG�WKH�LQYHVWLJDWLRQ�DQG�UHIHUUDO�RI�FRPSODLQWV�FRQFHUQLQJ�KRXVLQJ�GLVFULPLQDWLRQ�´ +DYHQV�

����8�6��DW������LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�FLWDWLRQ�RPLWWHG���KDG�VWDQGLQJ�WR�VXH��DV�DQ�

RUJDQL]DWLRQ�³LQ�LWV�RZQ�ULJKW�´�D�UHDO�HVWDWH�FRUSRUDWLRQ�³DOOHJHG�WR�KDYH�HQJDJHG�LQ�µUDFLDO�

VWHHULQJ¶�YLRODWLYH�RI´�WKH�)+$� ,G� DW�����������7KH�GHIHQGDQW�UHDO�HVWDWH�FRPSDQ\�KDG��LQWHU�
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DOLD��LQFRUUHFWO\�DGYLVHG EODFN�³WHVWHUV´ WKDW�DSDUWPHQWV�ZHUH�QRW�DYDLODEOH�LQ�FHUWDLQ�DSDUWPHQW�

FRPSOH[HV� ,G��DW������� 7KH�6XSUHPH�&RXUW�GHWHUPLQHG�WKDW��DW�WKH�SOHDGLQJ�VWDJH��WKH�

QRQSURILW�RUJDQL]DWLRQ�KDG�VXIILFLHQWO\�DOOHJHG�³VXIIHU>LQJ@�LQMXU\�LQ�IDFW´�IRU�VWDQGLQJ� EDVHG�RQ�

DOOHJHG�IDFWV�WKDW�WKH�UHDO�HVWDWH�FRPSDQ\¶V�³VWHHULQJ�SUDFWLFHV�KD>G@ SHUFHSWLEO\�LPSDLUHG�>WKH�

QRQSURILW¶V@�DELOLW\�WR�SURYLGH�FRXQVHOLQJ�DQG�UHIHUUDO�VHUYLFHV�IRU�ORZ�DQG�PRGHUDWH�LQFRPH�

KRPHVHHNHUV�´ DQG�WKDW ³>V@XFK�FRQFUHWH�DQG�GHPRQVWUDEOH�LQMXU\�WR�WKH�RUJDQL]DWLRQ¶V�

DFWLYLWLHV²ZLWK�WKH�FRQVHTXHQW�GUDLQ�RQ�WKH�RUJDQL]DWLRQ¶V�UHVRXUFHV²FRQVWLWXWH>G@ IDU�PRUH�

WKDQ�VLPSO\�D�VHWEDFN�WR�WKH�RUJDQL]DWLRQ¶V�DEVWUDFW�VRFLDO�LQWHUHVWV�´��,G� DW������VHH�DOVR�(OHF��

3ULYDF\�,QIR��&WU��Y��3UHVLGHQWLDO�$GYLVRU\�&RPP¶Q�RQ�(OHFWLRQ�,QWHJULW\��³(3,&´�������)��G�

����������'�&��&LU���������H[SODLQLQJ�WKDW�XQGHU�+DYHQV� ³DQ�RUJDQL]DWLRQ�PD\�HVWDEOLVK�$UWLFOH�

,,,�VWDQGLQJ�LI�LW�FDQ�VKRZ�WKDW�WKH�GHIHQGDQW¶V�DFWLRQV�FDXVH�µD�FRQFUHWH�DQG�GHPRQVWUDEOH�LQMXU\�

WR�WKH�RUJDQL]DWLRQ¶V�DFWLYLWLHV¶ WKDW�LV�µPRUH�WKDQ�VLPSO\�D VHWEDFN�WR�WKH�RUJDQL]DWLRQ¶V�DEVWUDFW�

VRFLDO�LQWHUHVWV¶´��TXRWLQJ�$P��6RF¶\ IRU�3UHYHQWLRQ�RI�&UXHOW\�WR�$QLPDOV�Y��)HOG�(QWP¶W��,QF��

�³)HOG´�������)��G���������'�&��&LU������� �TXRWLQJ�+DYHQV������8�6��DW����������

7KH�'�&��&LUFXLW�KDV�³HVWDEOLVKH>G@�WZR�LPSRUWDQW�OLPLWDWLRQV�RQ�WKH�VFRSH�RI�VWDQGLQJ�

XQGHU�+DYHQV�´�(3,&������)��G�DW������TXRWLQJ�)HOG������)��G�DW�����FLWLQJ�+DYHQV������8�6��DW�

�������ZLWK�D�WZR�SURQJ�LQTXLU\���,Q�GHWHUPLQLQJ�ZKHQ�DQ�RUJDQL]DWLRQDO�SODLQWLII�KDV�DOOHJHG�

IDFWV�VXIILFLHQW�WR�GHPRQVWUDWH�WKH�ILUVW�HOHPHQW�RI�$UWLFOH�,,,�VWDQGLQJ²LQMXU\�LQ�IDFW²WKH�'�&��

�� ³µ>7@HVWHUV¶�DUH�LQGLYLGXDOV�ZKR��ZLWKRXW�DQ�LQWHQW�WR�UHQW�RU�SXUFKDVH�D�KRPH�RU�DSDUWPHQW��SRVH�DV�UHQWHUV�
RU�SXUFKDVHUV�IRU�WKH�SXUSRVH�RI�FROOHFWLQJ�HYLGHQFH�RI�XQODZIXO�VWHHULQJ�SUDFWLFHV�´��+DYHQV������8�6��DW�����
�� 7KH�+DYHQV &RXUW�H[SUHVVHG�VRPH�VNHSWLFLVP�DERXW�WKH�LQGLYLGXDO�SODLQWLIIV��³LUUHVSHFWLYH�RI�WKHLU�VWDWXV�DV�
WHVWHUV�´�FODLPLQJ�VWDQGLQJ�EDVHG�RQ�WKHLU�UHVLGHQF\�LQ�WKH�DUHD�DQG�WKH�DOOHJHG�³LQGLUHFW´�LQMXU\�RI�EHLQJ�³GHSULYHG�
RI�WKH�EHQHILWV�WKDW�UHVXOW�IURP�OLYLQJ�LQ�DQ�LQWHJUDWHG�FRPPXQLW\�´�GXH�WR�WKH�GHIHQGDQW¶V�³VWHHULQJ�RI�SHUVRQV�RWKHU�
WKDQ�WKH�SODLQWLII�´�����8�6��DW�������1RWLQJ�WKDW�³>W@KLV�FRQFHSW�RI�µQHLJKERUKRRG¶�VWDQGLQJ�GLIIHUV�IURP�WKDW�RI�
µWHVWHU¶�VWDQGLQJ�´�IRU�ZKLFK�WKH�LQMXU\�³LV�D�GLUHFW�RQH�´�WKH�&RXUW�SRLQWHG�RXW�WKDW�³>W@KH�GLVWLQFWLRQ�LV�EHWZHHQ�
µWKLUG�SDUW\¶ DQG�µILUVW�SDUW\¶ VWDQGLQJ�´��,G���)RU�WKLV�VWDQGLQJ�FODLP�IRU�³LQGLUHFW�LQMXU\�´�WKH�&RXUW�GLUHFWHG�WKH�
GLVWULFW�FRXUW�WR�³DIIRUG�WKH�SODLQWLIIV�DQ�RSSRUWXQLW\�WR�PDNH�PRUH�GHILQLWH�WKH�DOOHJDWLRQV�RI�WKH�FRPSODLQW�´�RU�³WKH�
FODLPV�VKRXOG�EH�GLVPLVVHG�´��,G� DW������



��

&LUFXLW�UHTXLUHV�³>I@LUVW�>WKDW@�WKH�SODLQWLII�PXVW�VKRZ�WKDW�WKH�GHIHQGDQW¶V�µDFWLRQ�RU�RPLVVLRQ�WR�

DFW�LQMXUHG�WKH�RUJDQL]DWLRQ¶V�LQWHUHVW�¶´��,G� �TXRWLQJ�3HRSOH�IRU�WKH�(WKLFDO�7UHDWPHQW�RI�

$QLPDOV�Y��8�6��'HS¶W�RI�$JULF���³3(7$´�������)��G�������������'�&��&LU�����������7KLV�LQLWLDO�

LQTXLU\�DGGUHVVHV�WKH�UHTXLUHPHQW�LQ�+DYHQV�WKDW�DQ�RUJDQL]DWLRQDO�SODLQWLII�VKRZ�LWV�VHUYLFHV�

KDYH�EHHQ�³SHUFHSWLEO\�LPSDLUHG�´�FRQVWLWXWLQJ�³IDU�PRUH�WKDQ�VLPSO\�D�VHWEDFN�WR�WKH�

RUJDQL]DWLRQ¶V�DEVWUDFW�VRFLDO�LQWHUHVWV�´������8�6��DW�������7KH�'�&��&LUFXLW�KDV HODERUDWHG�WKDW�

DQ�RUJDQL]DWLRQ¶V�VHUYLFHV�KDYH�EHHQ�³SHUFHSWLEO\�LPSDLUHG�´�IRU�WKH�SXUSRVHV�RI�RUJDQL]DWLRQDO�

VWDQGLQJ��ZKHQ�WKH�SODLQWLII�GHPRQVWUDWHV�WKDW�³D�GLUHFW�FRQIOLFW´�H[LVWV ³EHWZHHQ�WKH�GHIHQGDQW¶V

FRQGXFW�DQG�WKH�RUJDQL]DWLRQ¶V�PLVVLRQ�´�1DW¶O�7UHDVXU\�(PSV� 8QLRQ�Y��8QLWHG�6WDWHV�

�³17(8´�������)��G�������������'�&��&LU������� �HPSKDVLV�LQ�RULJLQDO���VHH�DOVR�(OHF��3ULYDF\�

,QIR��&WU��Y��)$$������)��G�������������'�&��&LU���������/HDJXH�RI�:RPHQ�9RWHUV������)��G�DW�

���3(7$������)��G�DW�������$ELJDLO�$OO��IRU�%HWWHU�$FFHVV�WR�'HYHORSPHQWDO�'UXJV�Y��

(VFKHQEDFK �³$ELJDLO�$OO�´�������)��G�����������'�&��&LU���������DQG�ZKHQ ³WKH�GHIHQGDQW¶V�

FRQGXFW�FDXVHV�DQ�µLQKLELWLRQ�RI�>WKH�RUJDQL]DWLRQ¶V@�GDLO\�RSHUDWLRQV�¶´�)::������)��G�DW�����

�TXRWLQJ�3(7$� ����)��G�DW��������VHH�DOVR�$FWLRQ�$OO��RI�6HQLRU�&LWL]HQV�RI�*UHDWHU�3KLOD� Y��

+HFNOHU �³$FWLRQ�$OO�´�������)��G�����������'�&��&LU�������� ,Q�RWKHU�ZRUGV��WKH�GHIHQGDQW¶V�

DFWLRQ�PXVW�EH�³DW�ORJJHUKHDGV´�ZLWK�WKH�SODLQWLIIV¶�PLVVLRQ�GULYHQ�DFWLYLWLHV���17(8������)��G�DW�

������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����7KLV�³UHTXLUHPHQW�H[LVWV�EHFDXVH��µ>L@I�WKH�FKDOOHQJHG�

FRQGXFW�DIIHFWV�DQ�RUJDQL]DWLRQ¶V�DFWLYLWLHV��EXW�LV�QHXWUDO�ZLWK�UHVSHFW�WR�LWV�VXEVWDQWLYH�PLVVLRQ�¶�

WKHQ�LW�LV�µ³HQWLUHO\�VSHFXODWLYH´ ZKHWKHU�WKH�FKDOOHQJHG�SUDFWLFH�ZLOO DFWXDOO\�LPSDLU�WKH�

RUJDQL]DWLRQ¶V�DFWLYLWLHV�¶´��3(7$������)��G�DW ���� �TXRWLQJ )HOG������)��G�DW������� �TXRWLQJ�

17(8������)��G�DW����������



��

7KH�VHFRQG�SURQJ�RI�+DYHQV�VWDQGLQJ�UHTXLUHV�D�SODLQWLII�WR�³VKRZ�WKDW�LW�µXVHG�LWV�

UHVRXUFHV�WR�FRXQWHUDFW�>WKH@�KDUP¶´ FDXVHG�E\�³WKH�GHIHQGDQW¶V�µDFWLRQ�RU�RPLVVLRQ�WR�DFW�¶´

(3,&������)��G�DW������TXRWLQJ�3(7$������)��G�DW���������7KH�SODLQWLII�PXVW�GHPRQVWUDWH�WKDW�LW�

KDV�H[SHQGHG�³µRSHUDWLRQDO�FRVWV�EH\RQG�WKRVH�QRUPDOO\�H[SHQGHG¶�WR�FDUU\�RXW�LWV�DGYRFDF\�

PLVVLRQ�´��1DW¶O�$VV¶Q�RI�+RPH�%XLOGHUV�Y��(3$������)��G��������'�&��&LU���������TXRWLQJ�1DW¶O�

7D[SD\HUV�8QLRQ��,QF��Y��8QLWHG�6WDWHV� ���)��G�������������'�&��&LU��������� :KHQ�D�SODLQWLII�

DOOHJHV�³DQ\�FKDLQ�RI�DOOHJDWLRQV�IRU�VWDQGLQJ�SXUSRVHV´�XQGHU�WKH�+DYHQV IDFWRUV��D�FRXUW�³PD\�

UHMHFW�DV�RYHUO\�VSHFXODWLYH�WKRVH�OLQNV�ZKLFK�DUH�SUHGLFWLRQV�RI�IXWXUH�HYHQWV��HVSHFLDOO\�IXWXUH�

DFWLRQV WR�EH�WDNHQ�E\�WKLUG�SDUWLHV��´� )::������)��G�����DW������TXRWLQJ�$USDLR� ����)��G�DW

�� �TXRWLQJ�8QLWHG�7UDQVS��8QLRQ�Y��,&&� ����)��G�����������'�&��&LU����������

7KH�'�&��&LUFXLW�KDV�³HODERUDWHG�DV�WR�ZKHQ�DQ�RUJDQL]DWLRQ¶V�SXUSRUWHG�LQMXU\�LV�QRW

VXIILFLHQWO\�FRQFUHWH�DQG�GHPRQVWUDEOH�WR�LQYRNH�RXU�MXULVGLFWLRQ�´��3(7$������)��G�DW������

�HPSKDVLV�LQ�RULJLQDO����)RU�LQVWDQFH��³DQ�RUJDQL]DWLRQ¶V�GLYHUVLRQ�RI�UHVRXUFHV�WR�OLWLJDWLRQ�RU�WR�

LQYHVWLJDWLRQ�LQ�DQWLFLSDWLRQ RI�OLWLJDWLRQ�LV�FRQVLGHUHG�D�µVHOI�LQIOLFWHG¶ EXGJHWDU\�FKRLFH�WKDW�

FDQQRW�TXDOLI\�DV�DQ�LQMXU\�LQ IDFW�IRU�SXUSRVHV�RI�VWDQGLQJ�´��,G� �TXRWLQJ )HOG� ����)��G��� DW

�����VHH�DOVR 1DW¶O�7D[SD\HUV�8QLRQ���� )��G�DW����� �³$Q�RUJDQL]DWLRQ�FDQQRW��RI�FRXUVH��

PDQXIDFWXUH�WKH�LQMXU\�QHFHVVDU\�WR�PDLQWDLQ�D�VXLW�IURP�LWV�H[SHQGLWXUH�RI�UHVRXUFHV�RQ�WKDW�YHU\�

VXLW�´ �TXRWLQJ�6SDQQ������)��G�DW������ 1RU�LV�VWDQGLQJ DYDLODEOH�³ZKHQ�WKH�RQO\�µLQMXU\¶�DULVHV�

IURP�WKH�HIIHFW�RI�WKH�UHJXODWLRQV�RQ�WKH�RUJDQL]DWLRQV¶ OREE\LQJ�DFWLYLWLHV�´�3(7$������)��G�DW

���� �TXRWLQJ�$PV��IRU�6DIH�$FFHVV������)��G�DW ������RU��UHODWHGO\��ZKHQ�WKH�³µVHUYLFH¶�LPSDLUHG�

LV�SXUH�LVVXH�DGYRFDF\�´ LG� DW�����±�� �TXRWLQJ�&WU��IRU�/DZ�	�(GXF��Y��'HS¶W�RI�(GXF�� ���

)��G�������������'�&��&LU����������7XUORFN�,UU��'LVW��Y��)(5&������)��G���������'�&��&LU��������

�ILQGLQJ�RUJDQL]DWLRQ�³GRHV�QRW�DOOHJH�LPSDLUPHQW�RI�LWV�DELOLW\�WR�SURYLGH�VHUYLFHV´�ZKHQ�LW�



��

DOOHJHV�³RQO\�LPSDLUPHQW�RI�LWV�DGYRFDF\´����0DNLQJ�WKHVH�GLVWLQFWLRQV�FDQ�JHW�PXUN\� KRZHYHU��

SURPSWLQJ�WKH�'�&��&LUFXLW�WR DFNQRZOHGJH�WKDW�³PDQ\�RI�RXU�FDVHV�ILQGLQJ�+DYHQV VWDQGLQJ�

LQYROYHG�DFWLYLWLHV�WKDW�FRXOG�MXVW�DV�HDVLO\�EH�FKDUDFWHUL]HG�DV�DGYRFDF\²DQG��LQGHHG��

VRPHWLPHV�DUH�´� )HOG������)��G�DW�����VHH�DOVR�3(7$������)��G�DW������Q���

$Q�RUJDQL]DWLRQDO�SODLQWLII�PXVW��LQ�DGGLWLRQ�WR�DOOHJLQJ�IDFWV�WR�HVWDEOLVK FRJQL]DEOH�KDUP�

XQGHU�+DYHQV��VDWLVI\�WKH�UHTXLUHPHQWV�IRU�DOOHJLQJ�WKH�VHFRQG�DQG�WKLUG�HOHPHQWV�RI�$UWLFOH�,,,�

VWDQGLQJ²FDXVDWLRQ�DQG�UHGUHVVDELOLW\���,Q D�FDVH ZKHUH�³D�SODLQWLII¶V�DVVHUWHG�LQMXU\�DULVHV�IURP�

WKH�*RYHUQPHQW¶V�UHJXODWLRQ�RI�D�WKLUG�SDUW\�WKDW�LV�QRW�EHIRUH�WKH�FRXUW��LW�EHFRPHV�µVXEVWDQWLDOO\�

PRUH�GLIILFXOW¶�WR�HVWDEOLVK�VWDQGLQJ�´��1DW¶O�:UHVWOLQJ�&RDFKHV�$VV¶Q�Y��'HS¶W RI�(GXF� �³1DW¶O�

:UHVWOLQJ´�������)��G�����������'�&��&LU���������TXRWLQJ�/XMDQ� ����8�6��DW������FLWLQJ�$OOHQ�Y��

:ULJKW� ����8�6�������������������� ³%HFDXVH�WKH�QHFHVVDU\�HOHPHQWV�RI�FDXVDWLRQ�DQG�

UHGUHVVDELOLW\�LQ�VXFK�D�FDVH�KLQJH�RQ�WKH�LQGHSHQGHQW�FKRLFHV�RI�WKH�UHJXODWHG�WKLUG�SDUW\��µLW�

EHFRPHV�WKH�EXUGHQ�RI�WKH�SODLQWLII�WR�DGGXFH�IDFWV�VKRZLQJ�WKDW�WKRVH�FKRLFHV�KDYH�EHHQ�RU�ZLOO�

EH�PDGH�LQ�VXFK�PDQQHU�DV�WR�SURGXFH�FDXVDWLRQ�DQG�SHUPLW�UHGUHVVDELOLW\�RI�LQMXU\�¶´� ,G�

�TXRWLQJ�/XMDQ������8�6��DW��������7KXV��³PHUH�µXQDGRUQHG�VSHFXODWLRQ¶ DV�WR�WKH�H[LVWHQFH�RI�D�

UHODWLRQVKLS�EHWZHHQ�WKH�FKDOOHQJHG�JRYHUQPHQW�DFWLRQ�DQG�WKH�WKLUG�SDUW\�FRQGXFW�µZLOO�QRW�

VXIILFH�WR�LQYRNH�WKH�IHGHUDO�MXGLFLDO�SRZHU�¶´ ,G� �TXRWLQJ�6LPRQ�Y��(��.\��:HOIDUH�5LJKWV�2UJ��

����8�6����� �����������

³:KLOH�WKH�EXUGHQ�RI�SURGXFWLRQ�WR�HVWDEOLVK�VWDQGLQJ�LV�PRUH�UHOD[HG�DW�WKH�SOHDGLQJ�

VWDJH�WKDQ�DW�VXPPDU\�MXGJPHQW��D�SODLQWLII�PXVW�QRQHWKHOHVV�DOOHJH�µJHQHUDO�IDFWXDO�DOOHJDWLRQV�

RI�LQMXU\�UHVXOWLQJ�IURP�WKH�GHIHQGDQW¶V�FRQGXFW¶��QRWZLWKVWDQGLQJ�µWKH�FRXUW�SUHVXPHV�WKDW�

JHQHUDO�DOOHJDWLRQV�HPEUDFH�WKH�VSHFLILF�IDFWV�WKDW�DUH�QHFHVVDU\�WR�VXSSRUW�WKH�FODLP¶��´��1DW¶O�

$VV¶Q�RI�+RPH�%XLOGHUV� ����)��G�DW �� �TXRWLQJ�6LHUUD�&OXE� ����)��G�DW����±�����VHH�DOVR�



��

/XMDQ� ����8�6��DW������³>(@DFK�HOHPHQW�>RI�VWDQGLQJ@�PXVW�EH�VXSSRUWHG�� � ��ZLWK�WKH�PDQQHU�

DQG�GHJUHH�RI�HYLGHQFH�UHTXLUHG�DW�WKH�VXFFHVVLYH�VWDJHV�RI�WKH�OLWLJDWLRQ�´��

�� $QDO\VLV�RI�3ODLQWLIIV¶�2UJDQL]DWLRQDO�6WDQGLQJ

7KH�SODLQWLIIV�DYHU�WKDW�WKH\�FROOHFWLYHO\�³KDYH�DOOHJHG�IDFWV�WKDW�� � ��FRQVWLWXWH�LQMXULHV�LQ�

IDFW�WUDFHDEOH�WR�WKH�'HIHQGDQWV¶�DFWLRQV�DQG�UHGUHVVDEOH�E\�WKLV�&RXUW´�EHFDXVH�+8'¶V�

ZLWKGUDZDO�RI�WKH�/*�����7RRO�KDV�³HIIHFWLYHO\�VXVSHQG>HG@´�WKH�$))+�5XOH� WKHUHE\�

IUXVWUDWLQJ�WKHLU�³DELOLW>LHV@ WR�FDUU\�RXW�>WKHLU@ PLVVLRQV�´�PDNLQJ�³LW�KDUGHU�IRU�>WKHP@�WR�SURYLGH�

FRUH�SURJUDPPDWLF�VHUYLFHV�´�DQG�UHTXLULQJ�WKHP�³WR�GLYHUW�UHVRXUFHV�WR�HIIRUWV�WR�FRXQWHUDFW�WKH�

HIIHFW�RI�WKDW�DFWLRQ�´��3OV�¶�2SS¶Q�07' DW��������+8'�GLVSXWHV�WKDW�ZLWKGUDZDO�RI�WKLV�7RRO�

FRQVWLWXWHV�D�VXVSHQVLRQ�RI�WKH�$))+�5XOH�DQG�FRQWHQGV�WKDW�WKH�SODLQWLIIV¶�³GLVVDWLVIDFWLRQ�ZLWK�

SROLF\�FKRLFHV�PDGH�E\�>+8'@�LQ�GHWHUPLQLQJ�KRZ�EHVW�WR�DGPLQLVWHU�LWV�EORFN�JUDQW�SURJUDPV�

IRU�ORFDO�JRYHUQPHQWV´�GRHV�QRW�³ULVH> @�WR�WKH�OHYHO�RI�DQ�$UWLFOH�,,,�FDVH�RU�FRQWURYHUV\�´��'HIV�¶�

5HSO\ 6XSS� 0RW��'LVPLVV �³'HIV�¶�5HSO\�07'´� DW����(&)�1R�������0RUHRYHU��LQ�+8'¶V�YLHZ��

WKH�SODLQWLIIV¶�³OLWDQ\�RI�FRPSODLQWV�DERXW´�WKH�PDQQHU�LQ�ZKLFK�ORFDO�JRYHUQPHQWV�FRPSO\�ZLWK�

WKH�$))+�VWDWXWRU\�UHTXLUHPHQW�³DOO�� � � µKLQJH�RQ�WKH�LQGHSHQGHQW�FKRLFHV¶�RI�WKLUG�SDUWLHV�QRW�

EHIRUH�WKH�&RXUW�´��'HIV�¶�0HP��07'�DW�����TXRWLQJ�1DW¶O�:UHVWOLQJ������)��G�DW �����

+8'¶V�SRVLWLRQ��WKXV� LV�WKDW�WKH�SODLQWLIIV��ZKR�DUH�QRW�WKHPVHOYHV�UHJXODWHG�HQWLWLHV��

³ODFN�D�FRJQL]DEOH�$UWLFOH�,,,�LQMXU\�WKDW�FDQ�SURSHUO\�EH�WUDFHG�WR�+8'�DQG�UHGUHVVHG�E\�WKLV�

&RXUW��DQG�IRU�WKDW�UHDVRQ�WKH�$PHQGHG�&RPSODLQW�VKRXOG�EH�GLVPLVVHG�´��'HIV�¶�5HSO\�07'�DW�

�� 7KH�SODLQWLIIV�FRXQWHU�WKDW�WKH\ GR�QRW�³FODLP> @�KDUP > @ EDVHG�RQ�ORFDO�JRYHUQPHQWV¶�IDLOXUH�

WR�UHDFK�SDUWLFXODU�VXEVWDQWLYH�RXWFRPHV�´�EXW�UDWKHU�WKDW�WKHLU�³LQMXU\�GHULYHV�GLUHFWO\�IURP�

+8'¶V�VXVSHQVLRQ�RI�FRQFUHWH�UHTXLUHPHQWV�IRU�ORFDO�JRYHUQPHQWV�´�DQG��WKXV��³UHTXLULQJ�+8'�

WR�UHLQVWDWH�WKRVH�UHTXLUHPHQWV²DOO�RI�ZKLFK�PDNH�LW�PXFK�HDVLHU�IRU�3ODLQWLIIV�WR�GR�WKHLU�ZRUN�



��

DQG�DGYDQFH�WKHLU�PLVVLRQV²ZRXOG�GLUHFWO\�UHGUHVV�WKH�LQMXULHV�WKDW�3ODLQWLIIV�FODLP�´��3OV�¶�

2SS¶Q�07'�DW���� 7KLV�LV�D�FORVH�FDVH��EXW�+8'�KDV�WKH�PRUH�SHUVXDVLYH�DUJXPHQW�RQ�VWDQGLQJ�

D� )LUVW�(OHPHQW��,QMXU\�LQ�)DFW

+8'¶V DFNQRZOHGJPHQW�RI WKH�VXSHULRULW\�RI�WKH�$)+�SURFHVV�VHW�RXW�LQ�WKH�$))+�5XOH��

RYHU WKH DGPLWWHGO\�IODZHG�$,�SURFHVV��LQ�PHHWLQJ�WKH�$))+�VWDWXWRU\�UHTXLUHPHQW��VHH�0RW��

+U¶J�DW������±������GRHV�QRW�FRQIHU�RUJDQL]DWLRQDO�VWDQGLQJ�RQ�WKH�SODLQWLIIV��HYHQ�WKRXJK�

DGRSWLRQ�E\�WKH�DJHQF\�RI�D�OHVV�HIIHFWLYH�SURFHVV�PD\�IUXVWUDWH�WKH�SODLQWLIIV¶�RYHUDUFKLQJ�

PLVVLRQV RI�SURPRWLQJ�FRPSOLDQFH�ZLWK�WKH�$))+�VWDWXWRU\�UHTXLUHPHQW���$ FRJQL]DEOH�LQMXU\�

IRU�WKH�SXUSRVHV�RI�VWDQGLQJ LV�QRW�VR VLPSO\�PHW��LI�LW�ZHUH��DQ\RQH�JHQXLQHO\�LQWHUHVWHG�LQ

SURPRWLQJ VWHSV�IRU�DIILUPDWLYHO\�IXUWKHULQJ�IDLU�KRXVLQJ�FRXOG�KDYH�VWDQGLQJ�LQ�WKH�LQVWDQW�

PDWWHU� $V�WKH�'�&��&LUFXLW�KDV�H[SODLQHG��³>V@WDQGLQJ�SURWHFWV�GHPRFUDWLF�JRYHUQPHQW�E\�

UHTXLULQJ�FLWL]HQV�WR�H[SUHVV�WKHLU�JHQHUDOL]HG�GLVVDWLVIDFWLRQ�ZLWK�JRYHUQPHQW�SROLF\�WKURXJK�WKH

&RQVWLWXWLRQ¶V�UHSUHVHQWDWLYH�LQVWLWXWLRQV��QRW�WKH�FRXUWV�´�&RDO��IRU�0HUFXU\�)UHH�'UXJV�Y��

6HEHOLXV������)��G�����������±�� �'�&��&LU�������� DQG�³WKXV�KHOSV�SUHVHUYH�WKH�&RQVWLWXWLRQ¶V�

VHSDUDWLRQ�RI�SRZHUV�DQG�GHPDUFDWHV�µWKH�SURSHU²DQG�SURSHUO\�OLPLWHG²UROH�RI�WKH�FRXUWV�LQ�D�

GHPRFUDWLF�VRFLHW\�¶´ LG��DW�������TXRWLQJ :DUWK�Y��6HOGLQ������8�6������������������� 6HH DOVR

)::� ����)��G�DW������+HQGHUVRQ��-���FRQFXUULQJ� �QRWLQJ�WKDW�³RXU�FLUFXLW�KDV�GUDZQ�D�EULJKW�

OLQH�EHWZHHQ�SULYDWH�SDUW\�VXLWV�DQG�VXLWV�DJDLQVW�WKH�JRYHUQPHQW�WR�FRPSHO�WKH�VWDWH�WR�WDNH��RU�

GHVLVW�IURP�WDNLQJ��FHUWDLQ�DFWLRQ�´ WKH�ODWWHU�RI�ZKLFK�³LPSOLFDWH�PRVW�DFXWHO\�WKH�VHSDUDWLRQ�RI�

SRZHUV��ZKLFK��WKH�6XSUHPH�&RXUW�LQVWUXFWV��LV�WKH�µVLQJOH�EDVLF�LGHD¶ RQ�ZKLFK�WKH�$UWLFOH�,,,�

VWDQGLQJ�UHTXLUHPHQW�LV�EXLOW´ �TXRWLQJ 6SDQQ� ����)��G�DW���±�������

7KH�SODLQWLIIV¶�DVVHUWHG�LQMXU\ PXVW�EH FOHDUO\�LGHQWLILHG�DQG�WKHQ�DVVHVVHG XQGHU�WKH�'�&��

&LUFXLW¶V�WZR�SURQJ�DQDO\VLV IRU�GHWHUPLQLQJ�ZKHWKHU�DQ�RUJDQL]DWLRQDO�SODLQWLII�KDV�HVWDEOLVKHG�D�

FRJQL]DEOH�LQMXU\ XQGHU�+DYHQV���)LUVW��WKH�SODLQWLIIV PXVW�VKRZ�WKDW�+8'¶V�ZLWKGUDZDO�RI�WKH�



��

/*�����7RRO�DQG�UHYHUVLRQ�WR�WKH�$,�SURFHVV�³SHUFHSWLEO\�LPSDLUHG�D�QRQ�DEVWUDFW�LQWHUHVW´�RI�

WKH�SODLQWLIIV��VHH�1DW¶O�$VV¶Q�RI�+RPH�%XLOGHUV������)��G DW��� �LQWHUQDO�TXRWDWLRQ PDUNV�

RPLWWHG���DQG�³>V@HFRQG� WKH�SODLQWLII�PXVW�VKRZ�WKDW�LW�µXVHG�LWV�UHVRXUFHV�WR�FRXQWHUDFW�WKDW�

KDUP�¶´��(3,&������)��G�DW������TXRWLQJ�3(7$������)��G�DW�������

��� :LWKGUDZDO�RI�WKH�/*���� 7RRO GRHV�QRW�SHUFHSWLEO\�
LPSDLU WKH SODLQWLIIV¶�PLVVLRQV

7KH�SODLQWLIIV�DOOHJH�WKDW�WKH\�KDYH�VXIIHUHG�DQ�LQMXU\�EHFDXVH ³+8'¶V�VXVSHQVLRQ�RI�WKH�

$))+�5XOH�LPSDLUV�WKHLU DELOLW\�WR�FDUU\�RXW�WKHLU UHVSHFWLYH PLVVLRQV�´�3OV�¶�2SS¶Q�07' DW����

DQG�EHFDXVH ZLWKGUDZDO�RI�WKH�/*�����7RRO�KDV�GHSULYHG�WKHP�RI�³FULWLFDO�SURFHGXUDO�

SURWHFWLRQV�WKDW�PDNH�LW�IDU�HDVLHU�WR�GHYHORS�DQG�SURPRWH�ORFDO�SROLFLHV�WKDW�DIILUPDWLYHO\�IXUWKHU�

IDLU�KRXVLQJ�´�LG� DW�����$V�QRWHG��VXSUD 3DUW�,�%����WKH�SODLQWLIIV¶�RYHUDUFKLQJ�PLVVLRQV�DUH�WR�

SURPRWH�IDLU�KRXVLQJ���,Q�SDUWLFXODU��1)+$ VHHNV�³WR�SURPRWH�UHVLGHQWLDO�LQWHJUDWLRQ�DQG�FRPEDW�

GLVFULPLQDWLRQ�LQ�KRXVLQJ�EDVHG�RQ�UDFH��QDWLRQDO�RULJLQ��GLVDELOLW\��DQG�RWKHU�SURWHFWHG�FODVVHV�

FRYHUHG�E\�IHGHUDO��VWDWH��DQG�ORFDO�IDLU�KRXVLQJ ODZV�´��$P��&RPSO��� ����VHH�DOVR 6HFRQG�'HFO��

'HERUDK�*ROGEHUJ��9LFH�3UHVLGHQW�RI�+RXVLQJ�	 6SHFLDO�3URMHFWV��1)+$��³1)+$�'HFO�´��

�GDWHG�-XQH������������ ���(&)�1R���������7H[DV�+RXVHUV IRFXVHV�³RQ�H[SDQGLQJ�KRXVLQJ�

RSSRUWXQLWLHV�IRU�ORZ�LQFRPH�UHVLGHQWV�RI�7H[DV�´�$P��&RPSO��� ����DQG�KDV�³ZRUNHG�RQ�LVVXHV�

UHODWLQJ�WR�UHVLGHQWLDO�VHJUHJDWLRQ�DQG�DFFHVV�WR�IDLU�KRXVLQJ�FKRLFH�WKURXJKRXW�7H[DV�´�6HFRQG�

'HFO��-RKQ�+HQQHEHUJHU��&R�'LUHFWRU��7H[DV�+RXVHUV��³7H[DV�+RXVHUV�'HFO�´��� ���(&)�1R�����

����)LQDOO\��7H[DV�$SSOHVHHG�VHHNV�³WR�SURPRWH�VRFLDO�DQG�HFRQRPLF�MXVWLFH�IRU�DOO�7H[DQV��

LQFOXGLQJ�E\´�KHOSLQJ�7H[DQV�³UHFRYHU�LQ WKH�ZDNH�RI�QDWXUDO�GLVDVWHUV�´�HQVXULQJ�³FRPPXQLWLHV

DUH�UHEXLOW�WR�EH�PRUH�UHVLOLHQW�´�DQG�HQVXULQJ�³WKDW�DOO�IDPLOLHV�KDYH�WKH�RSSRUWXQLW\�WR�OLYH�LQ�

VDIH��GHFHQW QHLJKERUKRRGV�ZLWK�HTXDO�DFFHVV�WR�HGXFDWLRQDO�DQG�HFRQRPLF�RSSRUWXQLW\�´��$P��



��

&RPSO��� ����VHH�DOVR 6HFRQG�'HFO��0DGLVRQ�6ORDQ��'LUHFWRU�RI�WKH�'LVDVWHU�5HFRYHU\�	 )DLU�

+RXVLQJ�3URMHFW��7H[DV�$SSOHVHHG��³7H[DV�$SSOHVHHG�'HFO�´��� ���(&)�1R�������

7KH�SODLQWLIIV�FRQWHQG�WKDW�+8'¶V�ZLWKGUDZDO�RI�WKH�/*�����7RRO�KDUPHG�WKHLU�DELOLW\�WR�

FDUU\�RXW�WKHVH�PLVVLRQV�EHFDXVH�³+8'¶V�DFWLRQ�GHSULYHV�3ODLQWLIIV�RI�PDQ\�RI�WKH�5XOH¶V�

SURFHGXUDO�SURWHFWLRQV�´�LQFOXGLQJ�³WKH�UHTXLUHPHQWV�WKDW�MXULVGLFWLRQV�VROLFLW FRPPXQLW\�

SDUWLFLSDWLRQ�´�³UHVSRQG�WR�SXEOLF�FRPPHQWV��DQG�XQGHUJR�+8'�UHYLHZ�´��3OV�¶�2SS¶Q�07' DW�����

7KH SODLQWLIIV�FLWH��DV�H[DPSOHV� IRXU�$))+�5XOH�SURYLVLRQV�IRU�WKLV�SURFHGXUDO�LQMXU\�DVVHUWLRQ�

��� ���&�)�5��� �������ZKLFK�³GHVFULEH>HV@ FRPPXQLW\�SDUWLFLSDWLRQ��FRQVXOWDWLRQ��DQG�

FRRUGLQDWLRQ´����� ���&�)�5��� �������D������ZKLFK�³OLVW>V@�WKH�W\SHV�RI�RUJDQL]DWLRQV�ZLWK�ZKLFK�

SURJUDP�SDUWLFLSDQWV�PXVW�FRQVXOW��LQFOXGLQJ�IDLU�KRXVLQJ�JURXSV´����� ���&�)�5��� ������G������

ZKLFK�³UHTXLU>HV@�SURJUDP�SDUWLFLSDQWV�WR�UHVSRQG�WR�SXEOLF�FRPPHQWV´��DQG���� ���&�)�5�

� �������ZKLFK�³SURYLG>HV@�IRU�+8'�UHYLHZ�DQG�DFFHSWDQFH�RU�QRQ�DFFHSWDQFH�RI�SURJUDP�

SDUWLFLSDQWV¶�$)+�VXEPLVVLRQV�´ ,G� 7KH�SODLQWLIIV�IXUWKHU�DOOHJH�WKDW�ZLWKGUDZDO�RI�WKH�/*�����

7RRO�³KLQGHU>V@�3ODLQWLIIV¶�DELOLW\�WR�REWDLQ�WKH�LQIRUPDWLRQ�QHFHVVDU\�WR�PRQLWRU�DQG�HQVXUH�

MXULVGLFWLRQV¶�FRPSOLDQFH�ZLWK�WKH�UHTXLUHPHQW�WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�´��,G���

7KHVH�DUJXPHQWV�IDLO�WR�UHFRJQL]H�WKDW�PDQ\�DVSHFWV�RI�WKH�$))+�5XOH�UHPDLQ�DFWLYH� HYHQ�ZLWK�

WKH�ZLWKGUDZDO�RI�WKH�/*�����7RRO��DQG��LQ�OLJKW�RI�WKHVH�DFWLYH�SURYLVLRQV��+8'¶V�ZLWKGUDZDO�

RI�WKH�7RRO�GRHV�QRW�³SHUFHSWLEO\�LPSDLU´�WKH�SODLQWLIIV¶�DELOLWLHV�WR�FDUU\�RXW�WKHLU�PLVVLRQV��

�� %DVHG�RQ WKH�SODLQWLIIV¶�EULHILQJ��WKH�GHIHQGDQWV�FRQMXUHG WKDW�WKH�SODLQWLIIV�SXW�IRUWK�³WKUHH�RYHUODSSLQJ�
WKHRULHV�RI�$UWLFOH�,,,�VWDQGLQJ²LQIRUPDWLRQDO��SURFHGXUDO��DQG�RUJDQL]DWLRQDO�´��'HIV�¶�5HSO\�07'�DW�����3ODLQWLIIV¶�
FRXQVHO�FODULILHG�DW�WKH�PRWLRQV�KHDULQJ�WKDW WKH SODLQWLIIV�DUH�QRW�FODLPLQJ�DQ�LQIRUPDWLRQDO�LQMXU\��0RW��+U¶J�DW�
����±���UHVSRQGLQJ�WR�&RXUW¶V�TXHU\�ZKHWKHU�³>\@RX�DUH�QRW�FODLPLQJ�� � ��DQ�LQIRUPDWLRQDO�LQMXU\��LV�WKDW�ULJKW"´�
SODLQWLIIV¶�FRXQVHO�VWDWHG�³<HV´����,QVWHDG��WKH�LQMXU\�FODLPHG�E\�WKH�SODLQWLIIV�LV�WKDW�³WKH�GHSULYDWLRQ�RI�WKHVH�
SURFHGXUDO�DQG�LQIRUPDWLRQDO�PHFKDQLVPV�DUH�FDXVLQJ�SODLQWLIIV¶ DFWLYLWLHV�WR�EH�SHUFHSWLEO\�LPSDLUHG��DQG�WKDW¶V�
IUXVWUDWLQJ�WKHLU�PLVVLRQ���:H�DUH�QRW�> @�DUJXLQJ��VSHFLILFDOO\��WKDW�WKH�GHQLDO�RI�WKH�LQIRUPDWLRQ�LV��OLNH�LQ�D�)2,$�
FDVH��WKH�KDUP�VWDQGLQJ�DORQH�´��,G� DW������±����VHH�DOVR 3OV�¶�2SS¶Q�07'�DW�����FODLPLQJ�SURFHGXUDO�LQMXU\����



��

/HDJXH�RI�:RPHQ�9RWHUV������)��G�DW����RU�FDXVH�D�³GLUHFW�FRQIOLFW´�ZLWK�WKH�RUJDQL]DWLRQV¶�

PLVVLRQ>V@�´�17(8������)��G�DW������

$V DQ�LQLWLDO�PDWWHU��DQG DV DOO�SDUWLHV�FRQFHGH��FHUWDLQ�NH\�SRUWLRQV�RI�WKH�$))+�5XOH�

UHPDLQ�DFWLYH��LQFOXGLQJ�WKH�GHILQLWLRQV�RI�³DIILUPDWLYHO\�IXUWKHULQJ�IDLU�KRXVLQJ�´�³FRPPXQLW\�

SDUWLFLSDWLRQ�´�DQG�FHUWDLQ�³GDWD�´�ZKLFK�DOO�DSSO\�ZKHQ�ORFDO�JRYHUQPHQWV�VXEPLW�WKHLU�

&RQVROLGDWHG�3ODQV�WR�+8'�DQG�FHUWLI\�WKHLU�FRPSOLDQFH�ZLWK�WKH�$))+�UHTXLUHPHQW���6HH ���

&�)�5���� ��������������D������0RW��+U¶J�DW������±������ ����±������� 7KHVH�QHZ�GHILQLWLRQV�

DSSO\�WR�WKH�$,V�WKDW�ORFDO�JRYHUQPHQW�DJHQFLHV��DV�ZHOO�DV�RWKHU�SURJUDP�SDUWLFLSDQWV� PXVW�

FRPSOHWH�LQ�OLHX�RI�$)+V��VHH0RW��+U¶J�DW�����±�������DQG��UDWKHU�WKDQ�LPSHGH WKH�SODLQWLIIV¶�

PLVVLRQV��WKHVH�QHZ��PRUH�GHWDLOHG�GHILQLWLRQV�DFWXDOO\�DLG WKHLU�PLVVLRQV���

,Q�DGGLWLRQ��ZKLOH�WKH�SODLQWLIIV�DUJXH�WKDW�ZLWKGUDZDO�RI�WKH�/*�����7RRO�³GHSULYHV�

3ODLQWLIIV´�RI�³WKH�UHTXLUHPHQW> @�WKDW�MXULVGLFWLRQV�VROLFLW�FRPPXQLW\�SDUWLFLSDWLRQ�´�3OV�¶�2SS¶Q�

07' DW����WKH�$))+�5XOH�LQFOXGHV�QHZ FRPPXQLW\�SDUWLFLSDWLRQ�UHTXLUHPHQWV�WKDW�UHPDLQ�

DFWLYH�HYHQ�ZLWKRXW�XVH�RI�WKH�$)+�SURFHVV�DQG�$VVHVVPHQW�7RROV���)RU�H[DPSOH��WKH�QHZ�

UHJXODWLRQ�����&�)�5� � �������ZKLFK�WKH�SODLQWLIIV�VSHFLILFDOO\�LGHQWLI\�DV�D�EDVLV�IRU�WKHLU�LQMXU\�

VHH�3OV�¶�2SS¶Q�07' DW��� UHTXLUHV�WKDW��³>W@R�HQVXUH�WKDW�WKH�$)+��WKH�FRQVROLGDWHG�SODQ��DQG�

WKH�3+$�3ODQ�DQG�DQ\�SODQ�LQFRUSRUDWHG�WKHUHLQ DUH�LQIRUPHG�E\�PHDQLQJIXO�FRPPXQLW\�

SDUWLFLSDWLRQ�´�SURJUDP�SDUWLFLSDQWV�PXVW�³HPSOR\�FRPPXQLFDWLRQV�PHDQV�GHVLJQHG�WR�UHDFK�WKH�

EURDGHVW�DXGLHQFH�´�LQFOXGLQJ�E\��LQWHU�DOLD��³SXEOLVKLQJ�D�VXPPDU\�RI�HDFK�GRFXPHQW�LQ�RQH�RU�

PRUH�QHZVSDSHUV�RI�JHQHUDO�FLUFXODWLRQ��DQG�E\�PDNLQJ�FRSLHV�RI�HDFK�GRFXPHQW�DYDLODEOH�RQ�WKH�

,QWHUQHW�´����&�)�5� � ������D���HPSKDVLV�DGGHG�� 7KXV��WR�WKH�H[WHQW�WKH�SODLQWLIIV�DUJXH�WKH\�

KDYH�EHHQ�GHSULYHG�RI�DQ\�EHQHILW�FRQIHUUHG�E\�WKLV�UHJXODWLRQ��WKH\�DUH�PLVWDNHQ�EHFDXVH�WKH�

SURYLVLRQ�FRQWLQXHV�WR�EH�DFWLYH�



��

6LPLODUO\��� �������D������DOVR�FLWHG�E\�WKH�SODLQWLIIV�LQ�DVVHUWLQJ�WKHLU�LQMXU\� FRQWLQXHV�WR�

UHTXLUH�³FRQVXOW>DWLRQ@�ZLWK�RWKHU�SXEOLF�DQG�SULYDWH�DJHQFLHV�WKDW�SURYLGH�DVVLVWHG�KRXVLQJ��

KHDOWK�VHUYLFHV��DQG�VRFLDO�VHUYLFHV´�LQ�WKH�SUHSDUDWLRQ�RI�D�&RQVROLGDWHG�3ODQ������&�)�5��

� �������D�������'HVSLWH�WKH�IDFW�WKDW�ORFDO�JRYHUQPHQW�SURJUDP�SDUWLFLSDQWV�WHPSRUDULO\�KDYH�

EHHQ�UHOLHYHG�RI�WKH�REOLJDWLRQ�WR�SUHSDUH�DQG�VXEPLW�$)+V��WKH\�DUH�VWLOO�UHTXLUHG�WR�VXEPLW�

&RQVROLGDWHG�3ODQV�DQG��LQ�GRLQJ�VR��PXVW�FRQWLQXH�WR�VROLFLW�FRPPXQLW\�SDUWLFLSDWLRQ���$OWKRXJK�

WKH�SODLQWLIIV�SRVLW�WKDW�WKH�SXEOLF�SDUWLFLSDWLRQ�UHTXLUHPHQWV�DWWHQGDQW�WR�WKH�&RQVROLGDWHG�3ODQ�

SURFHVV�³DUH�QRW�HTXLYDOHQW�WR�WKRVH�LPSRVHG�DV�SDUW�RI�WKH�$)+�SURFHVV�WKDW�+8'�KDV�

VXVSHQGHG�´�3OV�¶�2SS¶Q�07' DW��±����WKH�GLIIHUHQFH�LV�QRW�VR�JUHDW�DV�WR�³µSHUFHSWLEO\�

LPSDLU> @¶ WKH�>SODLQWLIIV¶@�DELOLW\�WR�SURYLGH�VHUYLFHV�LQ�RUGHU�WR�HVWDEOLVK�LQMXU\�LQ�IDFW�´��7XUORFN�

,UU��'LVW�������)��G�DW ����TXRWLQJ�(TXDO�5LJKWV�&WU������ )��G�DW�����±���� 7KH�IDFW�WKDW�WKHVH�

SURYLVLRQV�UHPDLQ�DFWLYH��GHVSLWH�ZLWKGUDZDO�RI�WKH�/*�����7RRO��LQGLFDWHV�WKDW�WKH�SODLQWLIIV¶�

PLVVLRQV�KDYH�QRW�EHHQ�³SHUFHSWLEO\�LPSDLUHG´�E\�+8'¶V�DFWLRQV�

*LYHQ�WKDW�VLJQLILFDQW�UHTXLUHPHQWV�RI�WKH�$))+�5XOH�UHPDLQ�LQWDFW��WKH�IDFW�WKDW�FHUWDLQ�

RWKHU�REOLJDWLRQV FLWHG�E\�WKH�SODLQWLIIV��LQFOXGLQJ����&�)�5��� ������G������SXEOLF�FRPPHQWV�

SURFHVV��DQG�� �������VXEPLVVLRQ�WR��DQG�UHYLHZ�E\� +8' RI $)+V���DUH�SUHVHQWO\�GRUPDQW�GRHV�

QRW�WUDQVODWH�WR�WKH�GLVPDQWOLQJ�DQG�VXVSHQVLRQ�RI�WKH�$))+�5XOH�LQ�D�ZD\�WKDW�DIIHFWV WKH�

SODLQWLIIV¶�PLVVLRQ�GULYHQ�DFWLYLWLHV�WR�D�GHJUHH�WKDW�LV�VXIILFLHQW�IRU�VKRZLQJ�RUJDQL]DWLRQDO�

VWDQGLQJ���7R�EH�VXUH��ZLWKGUDZDO�RI�WKH�/*���� 7RRO KDV�VXVSHQGHG�FHUWDLQ�SURFHGXUHV�DQG�

DGGLWLRQDO�DQDO\VLV�UHTXLUHG�XQGHU�WKH�$))+�5XOH�DQG�UHVXOWHG�LQ�D�FRQFRPLWDQW�ORVV�LQ�WKH�

HIIHFWLYHQHVV�RI�+8'¶V�HQIRUFHPHQW�RI�WKH�$))+�VWDWXWRU\�UHTXLUHPHQW���<HW��HYHQ�JUDQWLQJ�WKDW�

WKH�SODLQWLIIV¶�PLVVLRQ�KDV�EHHQ�FRPSURPLVHG�E\�+8'¶V�DFWLRQV�³GRHV�QRW�LPSDUW�VWDQGLQJ�´�

1DW¶O�7D[SD\HUV�8QLRQ�����)��G�DW��������*LYHQ�WKH�FRQWLQXLQJ�RSSRUWXQLWLHV�IRU�WKH�SODLQWLIIV�WR�



��

SDUWLFLSDWH�LQ�WKH�QRZ�VRPHZKDW�PRUH�UREXVW�$,�SURFHVV �GXH�WR�WKH�SRUWLRQV�RI�WKH�$))+�5XOH�

WKDW�UHPDLQ�DFWLYH���WKH�H[WHQW�WR�ZKLFK�WKH�FKDOOHQJHG�+8'�QRWLFHV�GLUHFWO\�FRQIOLFW�RU�

SHUFHSWLEO\�LPSHGH�WKH�SODLQWLIIV¶�PLVVLRQ�RULHQWHG�DFWLYLWLHV VHHPV�GLIILFXOW�WR�PHDVXUH� RU��LQ�

RWKHU�ZRUGV��DUH�LPSHUFHSWLEOH��

7KLV�FRQFOXVLRQ�LV�EROVWHUHG�E\�H[DPLQDWLRQ�RI�WKH�SODLQWLIIV¶�GHVFULSWLRQV RI�WKHLU�GDLO\�

RSHUDWLRQV��ZKLFK KDYH�QRW�EHHQ�SHUFHSWLEO\�LPSHGHG�EHFDXVH�WKH\�UHPDLQ�DEOH�WR�³HGXFDWH�

FRPPXQLW\�PHPEHUV�DQG�RUJDQL]DWLRQV��RUJDQL]H�LQGLYLGXDOV�WR�DWWHQG�SXEOLF�PHHWLQJV�´�

³GHYHORS�DQG�VXEPLW�SXEOLF�FRPPHQWV�´�DQG�³ZRUN�ZLWK�FRPPXQLW\�PHPEHUV�DQG�JRYHUQPHQW�

HQWLWLHV�´�3OV�¶�2SS¶Q�07' DW��±���HYHQ�ZLWKRXW�SURJUDP�SDUWLFLSDQWV�EHLQJ�UHTXLUHG�WR�VXEPLW�

DQ�$)+���,QGHHG��WKH�SODLQWLIIV¶�GHFODUDWLRQV�LQGLFDWH�WKDW�WKH\�KDYH�EHHQ�WDNLQJ�SUHFLVHO\�WKHVH�

DFWLRQV�VLQFH�WKH�ZLWKGUDZDO�RI�WKH�/*�����7RRO���6HH��H�J���1)+$ 'HFO���� �������H[SODLQLQJ�

WKDW��DIWHU�+8'¶V�ZLWKGUDZDO�RI�WKH�/*�����7RRO��1)+$�KDV�EHHQ�³FRQGXFWLQJ�DIILUPDWLYH�

RXWUHDFK�WR�1)+$�PHPEHUV´�DQG�³SURYLG>LQJ@�H[WHQVLYH�FRPPHQWV�LQ�UHVSRQVH�WR�+8'¶V�

-DQXDU\�QRWLFH´���7H[DV�+RXVHUV�'HFO��� ����QRWLQJ�7H[DV�+RXVHUV¶�DFWLRQV�DIWHU�ZLWKGUDZDO�RI�

WKH�7RRO�RI�³SDUWLFLSDW>LQJ@�LQ�D�QXPEHU�RI�FRQIHUHQFH�FDOOV�ZLWK�QDWLRQDO�SDUWQHUV�´�³SURYLG>LQJ@�

DQ�RQ�OLQH�ZHELQDU�´�DQG�³VXEPLW>LQJ@�H[WHQVLYH�FRPPHQWV�WR�+8'�REMHFWLQJ�WR�WKH�VXVSHQVLRQ�

RI�WKH�UXOH�DQG�WKH�$)+�SURFHVV´����3HUKDSV�PRVW�VLJQLILFDQWO\��WKH�SODLQWLIIV�FDQ�VWLOO�HQFRXUDJH�

ORFDO�JRYHUQPHQW�SURJUDP�SDUWLFLSDQWV�WR�XVH�WKH�QRZ�ZLWKGUDZQ�/*�����7RRO� LQGHHG��WKH�

SODLQWLIIV¶�GHFODUDWLRQV�UHYHDO�WKDW�³>W@KUHH�ODUJH�5HJLRQDO�$)+V�LQ�7H[DV�> @�DUH�SURFHHGLQJ�XVLQJ�

WKH�$)+�DVVHVVPHQW�SURFHVV�DQG�WRRO�GHVSLWH�+8'¶V�DFWLRQV�WR�ZLWKGUDZ�WKH�$)+�WRRO�´��7H[DV�

$SSOHVHHG 'HFO��� ����VHH�DOVR 7H[DV�+RXVHUV�'HFO��� ����QRWLQJ�WKDW�7H[DV�+RXVHUV�KDV�

³XUJH>G@�ORFDO�MXULVGLFWLRQV�WR�FRQWLQXH�WR�XVH�WKH�$)+�WHPSODWH�DQG�+8' GDWD�WR�VXEPLW�$)+V�

UDWKHU�WKDQ�$,V´��



��

)XUWKHUPRUH��DOWKRXJK�WKH�SODLQWLIIV�FRQWHQG�WKDW�WKH�/*�����7RRO�³UHTXLUH>G@´�SURJUDP�

SDUWLFLSDQWV�WR�HQJDJH�LQ�FRPPXQLW\�SDUWLFLSDWLRQ�HIIRUWV��3OV�¶�2SS¶Q�07' DW����WKH�$))+�5XOH�

LQGLFDWHV�WKDW�PDQ\�IRUPV�RI�FRPPXQLW\�SDUWLFLSDWLRQ�WKDW�WKH�SODLQWLIIV�FRPSODLQ�DUH�QR�ORQJHU�

DYDLODEOH�ZHUH�QRW�PDQGDWRU\�LQ�WKH�$)+�SURFHVV���6HH��H�J�� $))+�5XOH�����)HG��5HJ��DW��������

�QRWLQJ�WKDW�³FRQVXOWDWLRQ�ZLWK�DGMDFHQW�XQLWV�RI�JHQHUDO�ORFDO�JRYHUQPHQW��ZKLOH�HQFRXUDJHG��LV�

QRW�PDQGDWRU\´���HPSKDVLV�DGGHG���LG� DW���������QRWLQJ�WKDW�³+8'�DOUHDG\�VWURQJO\�HQFRXUDJHV�

FROODERUDWLRQ�E\�SURJUDP�SDUWLFLSDQWV´���LG� DW���������HQFRXUDJLQJ��EXW�QRW�UHTXLULQJ��³3+$V�WR�

FROODERUDWH�ZLWK�UHOHYDQW�HQWLWLHV���LG� DW���������QRWLQJ�WKDW��ZKLOH�³>S@URJUDP�SDUWLFLSDQWV�DUH�

HQFRXUDJHG�WR�XQGHUWDNH�DFWLYH�RXWUHDFK�HIIRUWV´�VXFK�DV�³VXUYH\>LQJ@�ORFDO�RSLQLRQV�DERXW�

GLYHUVLW\�´�³WKH�UXOH�GRHV�QRW�UHTXLUH�LW�RXWVLGH�RI�WKH�SXEOLF�SDUWLFLSDWLRQ�UHTXLUHPHQWV�LQ�WKH�

UXOH´����*LYHQ�WKH�GLVFUHWLRQDU\�QDWXUH�RI�WKHVH UXOHV��+8'¶V�ZLWKGUDZDO�RI�/*�����KDV�QRW�

GHSULYHG�WKH�SODLQWLIIV�RI�VXFK�SURFHGXUDO�SURWHFWLRQV�

7KH�SODLQWLIIV�DOVR�DUJXH�WKDW�ZLWKGUDZDO�RI�WKH�/*�����7RRO�KDUPHG�WKHLU�DELOLW\�WR�FDUU\�

RXW�WKHLU�PLVVLRQV E\�UHOLHYLQJ�+8' RI�WKH REOLJDWLRQ�WR�UHYLHZ�HDFK�SURJUDP�SDUWLFLSDQW¶V�$)+�

DQG�SURYLGH�IHHGEDFN�GXULQJ�WKH�SURFHVV���3OV�¶�2SS¶Q�07' DW�����$OWKRXJK�ORFDO�JRYHUQPHQWV�

WHPSRUDULO\�KDYH�EHHQ�UHOLHYHG�RI�WKH�REOLJDWLRQ�WR�VXEPLW�$)+V��DQG�+8'�WHPSRUDULO\�KDV�EHHQ�

UHOLHYHG�RI�WKH�REOLJDWLRQ�WR�UHYLHZ�DQG�DFFHSW�$)+V��+8'�FRQWLQXHV�WR�UHYLHZ�&RQVROLGDWHG�

3ODQV���8QGHU�DQ�DFWLYH�SURYLVLRQ�RI�WKH�$))+�5XOH��&RQVROLGDWHG�3ODQV�PXVW�QRZ�LQFOXGH�D�

FHUWLILFDWLRQ�WKDW�WKH�SDUWLFLSDQW�³ZLOO�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�´����&�)�5��� ������D���

DQG�WKH�$))+�5XOH�LQFOXGHV�³>Q@HZ�$))+�FHUWLILFDWLRQ�ODQJXDJH�DW��� ������������������������

DQG��������G�����´ SURYLGLQJ ³WKH�VWDQGDUG�XQGHU�ZKLFK�+8'�ZLOO�UHYLHZ�WKH�YDOLGLW\�RI�$))+�

FHUWLILFDWLRQV�´�$))+�5XOH�����)HG��5HJ��DW����������+8'�WKHUHIRUH�UHPDLQV�HQJDJHG LQ�

UHYLHZLQJ�SURJUDP�SDUWLFLSDQWV¶�FHUWLILFDWLRQ�HIIRUWV��LQGLFDWLQJ�WKDW�ZLWKGUDZDO�RI�WKH�/*�����



��

7RRO�GLG�QRW�UHVXOW�LQ�³D�GLUHFW�FRQIOLFW�EHWZHHQ�WKH�GHIHQGDQW¶V�FRQGXFW�DQG�WKH�>SODLQWLIIV¶@�

PLVVLRQ>V@�´��$ELJDLO�$OO�������)��G�DW�����

7KH�SODLQWLIIV�SULPDULO\�LQYRNH�WZR�FDVHV�WR�VKRZ�KRZ�WKH\�KDYH�VXIIHUHG�FRJQL]DEOH�

KDUP�IURP�+8'¶V�ZLWKGUDZDO�RI�WKH�/*�����7RRO��EXW�WKH�FDVHV�DUH�GLVWLQJXLVKDEOH���)LUVW��WKH�

SODLQWLIIV�UHO\�RQ�$FWLRQ�$OOLDQFH������)��G������'�&��&LU���������WR�DUJXH�WKDW�+8'¶V�DFWLRQ�

³GHSULYH>G@�WKHP�RI�UHJXODUL]HG�µDFFHVV�WR�LQIRUPDWLRQ�DQG�DYHQXHV�RI�UHGUHVV�WKH\�ZLVK�WR�XVH�LQ�

WKHLU�URXWLQH¶�DFWLYLWLHV�LQ�IXUWKHUDQFH�RI�WKHLU�PLVVLRQV�´��3OV�¶�2SS¶Q�07' DW����TXRWLQJ�$FWLRQ�

$OO�������)��G�DW����±������,Q�$FWLRQ�$OOLDQFH��WKH�RUJDQL]DWLRQDO�SODLQWLII�DVVHUWHG�WKDW�DQ�

DJHQF\¶V�HOLPLQDWLRQ�RI�WZR�UHJXODWLRQV�UHVWULFWHG�³D�JHQHURXV�IORZ�RI�LQIRUPDWLRQ�UHJDUGLQJ�

VHUYLFHV�DYDLODEOH�WR�WKH�HOGHUO\´�WKDW�ZRXOG�KDYH�³HQKDQFH>G@�WKH�FDSDFLW\�RI�>WKH�SODLQWLII@�WR�

UHIHU�PHPEHUV�WR�DSSURSULDWH�VHUYLFHV�´��$FWLRQ�$OO�������)��G�DW�������7KH�'�&��&LUFXLW�

FRQFOXGHG�WKDW�WKH�RUJDQL]DWLRQDO�SODLQWLII�KDG�VWDQGLQJ��EHFDXVH�WKH�SODLQWLIIV�KDG�³DOOHJHG�

LQKLELWLRQ�RI�WKHLU�GDLO\�RSHUDWLRQV´�DQG�EHFDXVH�³WKH�XOWLPDWH�UHOLHI�DSSHOODQWV�VHHN�FDQQRW�

VHQVLEO\�EH�YLHZHG�DV�GHSHQGHQW�XSRQ�WKH�DFWLRQV�RI�WKLUG�SDUWLHV�´��,G� DW�������+HUH��KRZHYHU��

WKH�SODLQWLIIV�KDYH�QRW�HVWDEOLVKHG�WKDW�WKHLU�GDLO\�RSHUDWLRQV�ZHUH�LQKLELWHG���%HIRUH�ZLWKGUDZDO�

RI�WKH /*�����7RRO��WKH�SODLQWLIIV�ZHUH�HQJDJHG�LQ�³UHVHDUFKLQJ�DQG�DVVHVVLQJ�LPSHGLPHQWV�WR�

IDLU�KRXVLQJ�´�³RUJDQL]>LQJ@�DQG�FRQGXFW>LQJ@�FRPPXQLW\�PHHWLQJV�´ DQG�³WUDLQ>LQJ@�ORFDO�

UHVLGHQWV�RQ�WKH�UHTXLUHPHQWV�RI�WKH�$)+�UXOHV�´��7H[DV�+RXVHUV 'HFO��� ����$IWHU�ZLWKGUDZDO�RI�

WKH�7RRO��WKH�SODLQWLIIV�FRQWHQG�WKDW�WKH\�ZLOO�KDYH�WR�³PHHW�RQ�DQ�RQJRLQJ�DQG�UHJXODU�EDVLV�ZLWK�

FRPPXQLW\�JURXSV�´�³DQDO\]H�SXEOLF�UHFRUGV�UHODWHG�WR�JRYHUQPHQWDO�H[SHQGLWXUHV�´�DQG�

³FRQYHQH�PHHWLQJV�DQG�LQIRUPDWLRQ�VKDULQJ�DFWLYLWLHV�WR�NHHS�ORFDO�DIIHFWHG�SHUVRQV�DQG�

RUJDQL]DWLRQV�LQYROYHG�DQG�LQIRUPHG�DERXW�HDFK�RI�WKH PDQ\�IDLU�KRXVLQJ�LVVXHV�WKDW�FRQIURQW�WKH�

DUHD�´��,G� � �����7KH�SODLQWLIIV¶�GDLO\�RSHUDWLRQV�WKHUHIRUH�GR�QRW�DSSHDU�WR EH�WDQJLEO\�GLIIHUHQW�



��

LQ�NLQG�WR�WKRVH�RFFXUULQJ�EHIRUH�WKH�ZLWKGUDZDO�RI�WKH�/*�����7RRO�RU�WR KDYH�EHHQ�

³SHUFHSWLEO\�LPSDLUHG´�E\�+8'¶V�ZLWKGUDZDO�RI�WKH�/*�����7RRO���/HDJXH�RI�:RPHQ�9RWHUV��

����)��G�DW���

7KH�SODLQWLIIV�VLPLODUO\�UHO\�RQ�3(7$ DQG�DUJXH�WKDW�WKH\�KDYH�EHHQ�³KDUP>HG@ > @�LQ�

VLPLODU�ZD\V´�WR�WKH�SODLQWLII�LQ�WKDW�FDVH���3OV�¶�2SS¶Q�07' DW�����,Q�3(7$��WKH�'�&��&LUFXLW�

FRQFOXGHG�WKDW�WKH�RUJDQL]DWLRQ�KDG�VWDQGLQJ�EHFDXVH�WKH�8�6��'HSDUWPHQW�RI�$JULFXOWXUH¶V

�³86'$¶V´� IDLOXUH�WR�DSSO\�FHUWDLQ�DQLPDO�ZHOIDUH�UHJXODWLRQV�WR�ELUGV�³SHUFHSWLEO\�LPSDLUHG�

3(7$¶V�DELOLW\�WR�ERWK�EULQJ�>$QLPDO�:HOIDUH�$FW��µ$:$¶�@�YLRODWLRQV�WR�WKH�DWWHQWLRQ�RI�WKH�

DJHQF\�FKDUJHG�ZLWK�SUHYHQWLQJ�DYLDQ�FUXHOW\�DQG�WR�FRQWLQXH�WR�HGXFDWH�WKH�SXEOLF�´��3(7$������

)��G�DW����� �LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����,PSRUWDQWO\��$:$�YLRODWLRQV�FRXOG�EH�EURXJKW�

RQO\�LI�WKH�DQLPDO�LQ�TXHVWLRQ�IHOO�ZLWKLQ�WKH�VFRSH�RI�WKH�$:$��ZKLFK�GLG�QRW�LQFOXGH�ELUGV��DQG�

DOWKRXJK�WKH�86'$�KDG�LVVXHG�D�1RWLFH�RI�3URSRVHG�5XOHPDNLQJ�IRU�³DYLDQ�VSHFLILF�DQLPDO�

ZHOIDUH�UHJXODWLRQV�´�LG� DW�������WKH�DJHQF\�³KD>G@�UHSHDWHGO\�VHW��PLVVHG��DQG�WKHQ�UHVFKHGXOHG�

GHDGOLQHV´�IRU�WKH�SXEOLFDWLRQ�RI�WKRVH�UHJXODWLRQV��LG���WKHUHE\�GLUHFWO\�SUHYHQWLQJ�3(7$�IURP�

EHLQJ�DEOH�WR�EULQJ�$:$�YLRODWLRQV�WR�WKH�DJHQF\�

+HUH��KRZHYHU��+8'¶V�ZLWKGUDZDO�RI�WKH�/*�����WRRO�KDV�QRW�SUHYHQWHG�WKH�SODLQWLIIV�

IURP�EHLQJ�DEOH�WR�ILOH�FRPSODLQWV�ZLWK�+8'��DV�VHYHUDO�RI�WKH�SODLQWLIIV�KDYH�GRQH�VXFFHVVIXOO\�

LQ�WKH�SDVW���6HH��H�J���7H[DV�$SSOHVHHG�'HFO��� ���GHVFULELQJ�WKH�7H[DV�3ODLQWLIIV¶������

GLVFULPLQDWLRQ�FRPSODLQW�DJDLQVW�+8'�EDVHG�RQ�7H[DV¶V�DOOHJHGO\�LQDGHTXDWH�$,���7H[DV�

+RXVHUV�'HFO��� ���VDPH����6LPLODUO\��WKH�SODLQWLIIV�KHUH�UHPDLQ�DEOH�WR�³FRQWLQXH�WR�HGXFDWH�WKH�

SXEOLF´�DQG�WR�VHHN�³LQYHVWLJDWRU\�LQIRUPDWLRQ´�IURP�SURJUDP�SDUWLFLSDQWV��UDWKHU�WKDQ�GLUHFWO\�

IURP�+8'���3(7$������)��G�DW��������)RU�H[DPSOH��WKH�SODLQWLIIV�PD\�FRQWLQXH�WR�³DQDO\]H�

SXEOLF�UHFRUGV�UHODWHG�WR�JRYHUQPHQWDO�H[SHQGLWXUHV��SUDFWLFHV�DQG�SROLFLHV�´�7H[DV�+RXVHUV�
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'HFO��� ����DQG�PD\�HYHQ�HQFRXUDJH�ORFDO�JRYHUQPHQW�SURJUDP SDUWLFLSDQWV�WR�FRQWLQXH�XVLQJ�WKH�

/*�����7RRO�GHVSLWH�+8'¶V�ZLWKGUDZDO��VHH�7H[DV�$SSOHVHHG 'HFO��� ����QRWLQJ�WKDW�³>W@KUHH�

ODUJH�5HJLRQDO�$)+V�LQ�7H[DV�> @�DUH�SURFHHGLQJ�XVLQJ�WKH�$)+�DVVHVVPHQW�SURFHVV�DQG�WRRO�

GHVSLWH�+8'¶V�DFWLRQV�WR�ZLWKGUDZ�WKH�$)+�WRRO´����8QOLNH�WKH�RUJDQL]DWLRQ�LQ�3(7$��WKHQ��WKH�

SODLQWLIIV�UHPDLQ�DEOH�WR�EULQJ�DQ�HQWLW\¶V�IDLOXUH�WR�PHHW�LWV�$))+�REOLJDWLRQV�WR�+8'�DQG�WR�

HGXFDWH�WKH�SXEOLF�UHJDUGLQJ�$))+�REOLJDWLRQV�

)RU�DOO�WKH�UHDVRQV�SURYLGHG��WKH�SODLQWLIIV�KDYH�QRW�VDWLVILHG�WKH�ILUVW�SURQJ�RI�+DYHQV

VWDQGLQJ��ZKLFK�UHTXLUHV�D�VKRZLQJ�WKDW�WKH�SODLQWLIIV¶�PLVVLRQ�GULYHQ�DFWLYLWLHV�ZHUH�SHUFHSWLEO\�

LPSDLUHG���

��� :LWKGUDZDO�RI WKH /*���� 7RRO KDV�QRW�FDXVHG�D�GUDLQ�LQ�
WKH�SODLQWLIIV¶�UHVRXUFHV

(YHQ�LI�WKH�QHFHVVDU\�LPSDLUPHQW ZHUH�HVWDEOLVKHG��WKH�SODLQWLIIV�KDYH�DOVR�IDLOHG�WR�

VDWLVI\�WKH�VHFRQG�SURQJ�RI�+DYHQV VWDQGLQJ²D�VKRZLQJ�WKDW�WKH\�KDYH�KDG�WR�GLYHUW�UHVRXUFHV�WR�

FRXQWHUDFW�WKH�ZLWKGUDZDO�RI�WKH�/*�����7RRO�LQ�WKH�IRUP�RI�H[SHQGLQJ�³µRSHUDWLRQDO�FRVWV�

EH\RQG�WKRVH�QRUPDOO\�H[SHQGHG¶�WR�FDUU\�RXW�>WKHLU@�DGYRFDF\�PLVVLRQ>V@�´��1DW¶O�$VV¶Q�RI�

+RPH�%XLOGHUV������)��G�DW�����TXRWLQJ�1DW¶O�7D[SD\HUV�8QLRQ�����)��G�DW���������7KH�SODLQWLIIV�

FODLP WKDW� ³>E@\�UHPRYLQJ�WKH�SURFHGXUDO�SURWHFWLRQV�DQG�FOHDU�DFFRXQWDELOLW\�VWUXFWXUH�RI�WKH�

$))+�5XOH��+8'�KDV�FRPSHOOHG�3ODLQWLIIV WR�GLYHUW�VLJQLILFDQW�UHVRXUFHV�WR�HIIRUWV�WR�FRXQWHUDFW�

WKH�HIIHFWV�RI�VXVSHQVLRQ�´��3OV�¶�2SS¶Q�07' DW������7KLV�FODLP�IDOOV�IRU�WZR�PDLQ�UHDVRQV���

)LUVW��DV�H[SODLQHG�DERYH��WKH�SODLQWLIIV�DUH�ODUJHO\�HQJDJHG�LQ�WKH�VDPH�NLQGV�RI�DFWLYLWLHV�

QRZ�WKDW�WKH\�ZHUH�XQGHUWDNLQJ�EHIRUH�WKH�ZLWKGUDZDO�RI�WKH�/*���� 7RRO�DQG�HYHQ�EHIRUH�

SURPXOJDWLRQ�RI�WKH�$))+�5XOH� QDPHO\� HGXFDWLRQ��UHVHDUFK��DGYRFDF\��DQG�FRXQVHOLQJ���)RU�

H[DPSOH��WKH�SODLQWLIIV�DOOHJH�WKDW�+8'¶V�ZLWKGUDZDO�RI�WKH�/*�����7RRO�KDV�IRUFHG�WKHP�WR�

³SXW> @�JUHDWHU�UHVRXUFHV�LQWR�FRPPXQLW\�HGXFDWLRQ�HIIRUWV��ZLWKRXW�WKH�EHQHILW�RI�WKH�IRFXVHG�



��

$)+�SURFHVV�WR�GR�LW�PRUH�HIILFLHQWO\�´��,G� DW������7KH�SODLQWLIIV¶�DUJXPHQW�DGPLWV��KRZHYHU��WKDW�

HYHQ�ZLWKRXW�WKH�ZLWKGUDZDO�RI�WKH�7RRO��WKH\�ZRXOG�EH�HQJDJHG�LQ�WKH�VDPH�DFWLYLW\²

ZLWKGUDZDO�RI�WKH�7RRO�PHUHO\�PDNHV�WKHLU�HIIRUWV�OHVV�³HIILFLHQW> @�´��,G�

7KH�SODLQWLIIV¶�GHFODUDWLRQV�IXUWKHU�UHYHDO�WKDW�ZLWKGUDZDO�RI�WKH�/*�����7RRO�KDV�QRW�

UHTXLUHG�WKDW�WKH\�VSHQG�PRUH�RQ�RSHUDWLRQDO�FRVWV���)RU�H[DPSOH��EHIRUH�ZLWKGUDZDO�RI�WKH�

/*�����7RRO��7H[DV�+RXVHUV�³KLUHG�UHVHDUFKHUV��FRQVXOWDQWV�DQG�FRQWUDFWRUV�WR�GHYHORS�

LQIRUPDWLRQ�DQG�SROLF\�VROXWLRQV�DURXQG ORFDOO\�VSHFLILF�IDLU�KRXVLQJ�LVVXHV�WKDW�FRXOG�EH�

DGGUHVVHG�WKURXJK�WKH�$)+�SURFHVV�´�³RUJDQL]HG�DQG�FRQGXFWHG�PDQ\�VPDOO�DQG�ODUJH�

FRPPXQLW\�PHHWLQJV�´�DQG�³WUDLQHG�ORFDO�UHVLGHQWV�RQ�WKH�UHTXLUHPHQWV�RI�WKH�$)+ UXOHV�´��

7H[DV�+RXVHUV�'HFO��� ����,Q�WKHVH�HIIRUWV��7H[DV�+RXVHUV�VSHQW�DW�OHDVW����������ZKLFK�

UHSUHVHQWV�RQO\�SDUW�RI�LWV�ZRUN���6HH�LG� �SURYLGLQJ�DPRXQWV�RI�PRQH\�VSHQW�RQ�$)+�HIIRUWV�LQ�

)RUW�:RUWK��³DW�OHDVW�������´���$PDULOOR�DQG�/XEERFN��³DW�OHDVW��������´���DQG�+LGDOJR�&RXQW\�

�³DW�OHDVW��������´�����$IWHU�+8'¶V�ZLWKGUDZDO�RI�WKH�/*�����7RRO��7H[DV�+RXVHUV�FRQWLQXHV�WR�

³SDUWLFLSDWH> @�LQ�D�QXPEHU�RI�FRQIHUHQFH�FDOOV�ZLWK�QDWLRQDO�SDUWQHUV�´�³SURYLGH> @�DQ�RQ�OLQH�

ZHELQDU�´�³FRPPXQLFDWH�ZLWK> @�PDQ\�MXULVGLFWLRQV�LQ�7H[DV�´�DQG�³LQYHVW�UHVRXUFHV�LQ�HGXFDWLQJ�

ORFDO�JURXSV�´��,G� �� ���������1RZ��UDWKHU�WKDQ�H[SHQG�PRQH\�DQG�UHVRXUFHV�KHOSLQJ�ORFDO�JURXSV�

XQGHUVWDQG�DQG�SDUWLFLSDWH�LQ�WKH�$)+�SURFHVV��7H[DV�+RXVHUV�LV�H[SHQGLQJ�UHVRXUFHV�

HQFRXUDJLQJ�ORFDO�MXULVGLFWLRQV�WR�FRQWLQXH�IROORZLQJ�WKH�$)+�SURFHVV���,Q�IDFW��DOWKRXJK�7H[DV�

+RXVHUV�FRQWHQGV�WKDW�LW�ZLOO��IRU�LQVWDQFH��³EH�UHTXLUHG�WR�H[SHQG�DGGLWLRQDO�UHVRXUFHV´�LQ�

+LGDOJR &RXQW\�³WR�VHFXUH�FRPSOLDQFH E\�+8'�´�LG� � ����7H[DV�+RXVHUV�SURYLGHV�QR�GROODU�

ILJXUH�WR�VKRZ�DQ�LQFUHDVH�LQ�LWV�RSHUDWLRQDO�FRVWV RYHU�WKRVH�FRVWV�DVVRFLDWHG�ZLWK�HQVXULQJ�WKLV�

MXULVGLFWLRQ�IXOO\�FRPSOLHG�ZLWK�WKH�$)+�SURFHVV� 7KH�RWKHU�SODLQWLIIV KDYH�VLPLODUO\�IDLOHG�WR�

GHPRQVWUDWH�WKDW�ZLWKGUDZDO�RI�WKH�/*�����7RRO�KDV�FDXVHG�WKHP�WR PRGLI\�WKH�JHQHUDO�QDWXUH�



��

RI WKHLU�GDLO\�DFWLYLWLHV�RU�WR LQFUHDVH�WKH�DPRXQW�RI�PRQH\�WKH\�VSHQG�RQ�WKHLU�RSHUDWLRQDO FRVWV���

&RPSDUH��H�J���1)+$�'HFO��� ���H[SODLQLQJ�WKDW��DIWHU�WKH�$))+�5XOH�ZDV�SURPXOJDWHG��1)+$�

³SURYLGHG�WUDLQLQJ��WHFKQLFDO�DVVLVWDQFH��DQG�VXSSRUW�WR�1)+$�PHPEHUV�WKDW�ZHUH�HQJDJLQJ�LQ�

WKH�FRPPXQLW\�SDUWLFLSDWLRQ�SURFHVV´�IRU�$)+V��ZLWK�LG� � ����QRWLQJ�WKDW��DIWHU�ZLWKGUDZDO�RI�

WKH�/*���� 7RRO��1)+$�LV�³GHYHORSLQJ�ZULWWHQ�PDWHULDOV�WR�KHOS�PHPEHUV�FRQWLQXH�DGYRFDWLQJ�

IRU�HIIHFWLYH�$))+�DFWLYLWLHV�LQ�WKHLU�FRPPXQLWLHV�DQG�FRXQVHOLQJ�DQG�SURYLGLQJ�WHFKQLFDO�

VXSSRUW�WR�LQGLYLGXDO�PHPEHUV´����$Q\�VKLIW LQ�WKH�SODLQWLIIV¶�IRFXV�VLPSO\�GRHV�QRW�DPRXQW�WR�WKH�

H[SHQGLWXUH�RI�³RSHUDWLRQDO�FRVWV�EH\RQG�WKRVH�QRUPDOO\�H[SHQGHG�´��1DW¶O�7D[SD\HUV�8QLRQ�����

)��G�DW������

,Q�DGGLWLRQ��WKH�ODZ�LV�FOHDU�WKDW�³EXGJHWDU\�FKRLFH>V@´�GR�QRW�VDWLVI\�WKH�UHTXLUHPHQWV�IRU�

GHPRQVWUDWLQJ�D�³FRQVHTXHQW�GUDLQ�RQ�UHVRXUFHV�´��)HOG������)��G�DW �����7KH�SODLQWLIIV�DOOHJH�

WKDW��DIWHU�WKH�ZLWKGUDZDO�RI�WKH�/*�����7RRO��WKH\�³KDYH�KDG�WR�GLYHUW�UHVRXUFHV�WR�DWWHPSW�WR�

JHQHUDWH�WKH�VDPH�ORFDO�IDLU�KRXVLQJ�FRPPLWPHQWV�WKDW�WKH�5XOH�ZRXOG�KDYH�UHTXLUHG�DV�D�PDWWHU�

RI�ODZ�´�3OV�¶�2SS¶Q�07' DW�����DQG�KDYH�³EHHQ�IRUFHG�WR�GLYHUW�UHVRXUFHV�IURP�SODQQHG�

DFWLYLWLHV�VXFK�DV�HYHQWV�WR�FRPPHPRUDWH�WKH���WK�DQQLYHUVDU\�RI�WKH�SDVVDJH�RI�WKH�)DLU�+RXVLQJ�

$FW��WKH�SXEOLFDWLRQ�RI�LWV�DQQXDO�WUHQGV�UHSRUW��WHFKQLFDO�DVVLVWDQFH�WR�LWV�PHPEHUV�UHJDUGLQJ�

HTXLWDEOH�GLVDVWHU�UHFRYHU\��DQG�IHGHUDO�IDLU�OHQGLQJ�DGYRFDF\�´�LG� DW������7KH�SODLQWLIIV�PDGH�D�

FKRLFH�WR�VSHQG�WKHLU�PRQH\�RQ�³ZULWWHQ�PDWHULDOV�´�³FRXQVHOLQJ�´�DQG�³WHFKQLFDO�VXSSRUW´�WR�

³FRQWLQXH�DGYRFDWLQJ�IRU�HIIHFWLYH�$))+�DFWLYLWLHV´�DIWHU�ZLWKGUDZDO�RI�WKH�7RRO��UDWKHU�WKDQ�WR�

VSHQG�WKDW�PRQH\�RQ�SXEOLVKLQJ�DQ�DQQXDO�WUHQGV�UHSRUW�RU�RQ�HTXLWDEOH�GLVDVWHU�UHFRYHU\���1)+$

'HFO��� �����7KH�SODLQWLIIV�FDQQRW�FODLP�WR�KDYH�EHHQ�LQMXUHG�E\�WKLV�UHDOORFDWLRQ�RI�IXQGV�³VLPSO\�

EHFDXVH�>WKH\@�FKRVH�WR�VSHQG�>WKHLU@�PRQH\´�RQ�VRPH�SURJUDPV�UDWKHU�WKDQ�RQ�RWKHUV���(TXDO�

5LJKWV�&WU�������)��G�DW��������$OWKRXJK�WKH�SODLQWLIIV�FRQWHQG�WKDW�WKLV�GLYHUVLRQ�RI�UHVRXUFHV�
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ZDV�QHFHVVDU\�WR�FRXQWHUDFW�+8'¶V�³XQODZIXO> @´�DFWLRQ��3OV�¶�2SS¶Q�07' DW�����DV�GLVFXVVHG�

DERYH��+8'¶V�ZLWKGUDZDO�RI�WKH�/*�����7RRO�GLG�QRW�FDXVH�SHUFHSWLEOH�KDUP�WR�WKH�SODLQWLIIV¶�

DELOLWLHV�WR�IXUWKHU�WKHLU�PLVVLRQV���7KH�SODLQWLIIV¶�GLYHUVLRQ�RI�UHVRXUFHV�WR�FRXQWHUDFW�WKDW�

XQHVWDEOLVKHG�KDUP�WKXV�FDQQRW��RQ�LWV�RZQ��VDWLVI\�WKH�VWDQGLQJ�UHTXLUHPHQWV���$FFRUGLQJO\��WKH�

SODLQWLIIV�KDYH�IDLOHG�WR�DOOHJH�DOO�FRPSRQHQWV�RI�DQ�$UWLFOH�,,,�LQMXU\�LQ�IDFW DQG�GR�QRW�KDYH�

RUJDQL]DWLRQDO�VWDQGLQJ�LQ�WKLV�PDWWHU�

E� 6HFRQG�DQG�7KLUG�(OHPHQWV��&DXVDWLRQ�DQG�5HGUHVVDELOLW\�

7KH�SODLQWLIIV¶�DUJXPHQWV�IRU�FDXVDWLRQ�DQG�UHGUHVVDELOLW\�DUH�HQWLUHO\�SUHPLVHG�RQ�WKH�

SODLQWLIIV¶�WKHRU\�RI�LQMXU\ LQ IDFW���,Q�WKH�SODLQWLIIV¶�YLHZ��WKHLU�³LQMXU\�GHULYHV�GLUHFWO\�IURP�

+8'¶V�VXVSHQVLRQ�RI�FRQFUHWH�UHTXLUHPHQWV�IRU ORFDO�JRYHUQPHQWV�´�DQG��WKXV��³>D@Q�RUGHU�

UHTXLULQJ�+8'�WR�UHLQVWDWH�WKRVH�UHTXLUHPHQWV²DOO�RI�ZKLFK�PDNH�LW�PXFK�HDVLHU�IRU 3ODLQWLIIV�WR�

GR WKHLU�ZRUN�DQG�DGYDQFH�WKHLU�PLVVLRQV²ZRXOG�GLUHFWO\�UHGUHVV�WKH�LQMXULHV�WKDW 3ODLQWLIIV�

FODLP�´��,G� DW������$V�H[SODLQHG�DERYH��VLQFH +8'¶V�ZLWKGUDZDO�RI�WKH�/*�����7RRO�GLG�QRW�

FDXVH�D�FRJQL]DEOH�LQMXU\�XQGHU�WKH�WKHRU\�RI�RUJDQL]DWLRQDO�VWDQGLQJ�WKDW WKH�SODLQWLIIV�SXW�IRUWK��

WKH�SODLQWLIIV¶�FDXVDWLRQ�DQG�UHGUHVVDELOLW\�DUJXPHQWV�FDQQRW�KROG���,Q�DQ\�HYHQW��ZKHQ�LQMXU\ LQ�

IDFW�LV�QRW�HVWDEOLVKHG��FDXVDWLRQ�DQG�UHGUHVVDELOLW\�QHHG�QRW�EH�FRQVLGHUHG�

(YHQ�DVVXPLQJ��KRZHYHU� WKH SODLQWLIIV�FRXOG�HVWDEOLVK�WKDW�+8'¶V�ZLWKGUDZDO�RI WKH�

/*�����7RRO�FDXVHG�D�FRJQL]DEOH�LQMXU\��DQ\�WKHRULHV�RI�FDXVDWLRQ�DQG�UHGUHVVDELOLW\�WKDW�WKH�

SODLQWLIIV�DVVHUW�ZRXOG�EH�WRR�VSHFXODWLYH�EHFDXVH�UHGUHVV�ZRXOG�ODUJHO\�EH�SUHPLVHG�RQ�WKH�

DFWLRQV�RI�WKLUG�SDUWLHV���7KH�SODLQWLIIV��REYLRXVO\��DUH�QRW�+8'�JUDQWHHV��QRU�DUH WKH\ UHTXLUHG�WR�

SUHSDUH�DQ�$)+�RU�XVH�WKH�/*���� 7RRO���'HIV�¶�0HP��07' DW������$V�WKH�'�&��&LUFXLW�KDV�

QRWHG��³FRXUWV�>RQO\@�RFFDVLRQDOO\�ILQG�WKH�HOHPHQWV�RI�VWDQGLQJ�WR�EH�VDWLVILHG�LQ�FDVHV�

FKDOOHQJLQJ�JRYHUQPHQW�DFWLRQ�RQ�WKH�EDVLV�RI�WKLUG�SDUW\�FRQGXFW�´��1DW¶O�:UHVWOLQJ������)��G�DW�

�����VHH�DOVR�$USDLR������)��G�DW ����³:H�KDYH�UHTXLUHG�µVXEVWDQWLDO�HYLGHQFH�RI�D�FDXVDO�



��

UHODWLRQVKLS�EHWZHHQ�WKH�JRYHUQPHQW�SROLF\�DQG�WKH�WKLUG�SDUW\�FRQGXFW��OHDYLQJ�OLWWOH�GRXEW�DV�WR�

FDXVDWLRQ�DQG�WKH�OLNHOLKRRG�RI�UHGUHVV�¶´��TXRWLQJ�1DW¶O�:UHVWOLQJ������)��G�DW��������5HQDO�

3K\VLFLDQV $VV¶Q�Y��8�6��'HS¶W�RI�+HDOWK�	�+XPDQ�6HUYV�� ����)��G������ ���� �'�&��&LU��

������ ,Q�1DWLRQDO�:UHVWOLQJ��WKH�SODLQWLIIV��ZKR�ZHUH ³PHPEHUVKLS�RUJDQL]DWLRQV�UHSUHVHQWLQJ

WKH�LQWHUHVWV�RI�FROOHJLDWH�PHQ¶V�ZUHVWOLQJ�FRDFKHV��DWKOHWHV��DQG�DOXPQL�´ 1DW¶O�:UHVWOLQJ������

)��G DW������FKDOOHQJHG�DQ�LQWHUSUHWLYH UXOH�SURPXOJDWHG�E\�WKH�'HSDUWPHQW�RI�(GXFDWLRQ��ZKLFK�

ODLG�RXW�WKUHH�ZD\V�LQ�ZKLFK�WKH�'HSDUWPHQW�ZRXOG�DVVHVV�ZKHWKHU�HGXFDWLRQDO�LQVWLWXWLRQV�KDG�

FRPSOLHG�ZLWK�'HSDUWPHQW�UHJXODWLRQV�UHTXLULQJ�VXFK LQVWLWXWLRQV�WR�VHOHFW�VSRUWV�DQG�OHYHOV�RI�

FRPSHWLWLRQ�WR�³HIIHFWLYHO\�DFFRPPRGDWH�WKH�LQWHUHVWV�DQG�DELOLWLHV�RI�PHPEHUV�RI�ERWK VH[HV�´

LG� DW����±�� �LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��

7KH '�&��&LUFXLW�IRXQG�FDXVDWLRQ�DQG�UHGUHVVDELOLW\�ODFNLQJ�LQ�1DWLRQDO�:UHVWOLQJ�

EHFDXVH�³QRWKLQJ�EXW�VSHFXODWLRQ�VXJJHVWV�WKDW�VFKRROV�ZRXOG�DFW�DQ\�GLIIHUHQWO\�WKDQ�WKH\�GR�

ZLWK�WKH�>FKDOOHQJHG�LQWHUSUHWLYH�UXOH@�LQ�SODFH´�VLQFH�³>V@FKRROV�ZRXOG�UHPDLQ�IUHH�WR�HOLPLQDWH�

RU�FDS�PHQ¶V�ZUHVWOLQJ�WHDPV�DQG�PD\�LQ�VRPH�FLUFXPVWDQFHV�IHHO�FRPSHOOHG�WR�GR�VR�WR�FRPSO\�

ZLWK�WKH�VWDWXWH�DQG�WKH�>SUHYLRXV�'HSDUWPHQW@�5HJXODWLRQV�´��,G� DW�������)XUWKHU��WKH�FRXUW�IRXQG�

WKDW�³RWKHU�UHDVRQV�XQUHODWHG�WR�WKH�FKDOOHQJHG�OHJDO�UHTXLUHPHQWV�>H�J���PRUDO�FRQVLGHUDWLRQV��

EXGJHW�FRQVWUDLQWV@�PD\�FRQWLQXH�WR�PRWLYDWH�VFKRROV�WR�WDNH�VXFK�DFWLRQV�´��,G� )URP�WKLV�

DQDO\VLV��DQG�D�FRPSUHKHQVLYH�UHYLHZ�RI�WKH�FDVH�ODZ��WKH�1DWLRQDO�:UHVWOLQJ�FRXUW�FRQFOXGHG�

WKDW�³LW�LV�SXUHO\�VSHFXODWLYH�ZKHWKHU�D�GHFLVLRQ�LQ�DSSHOODQWV¶�IDYRU�ZRXOG�DOWHU�WKH�SURFHVV�E\�

ZKLFK�VFKRROV�GHWHUPLQH�ZKHWKHU�WR�ILHOG�FHUWDLQ�VSRUWV�WHDPV�´��,G� DW�����

6LPLODUO\�KHUH��HYHQ�ZLWK�WKH�/*�����7RRO�LQ�SODFH��ORFDO�JRYHUQPHQWV�PD\�VWLOO�QRW�

HQJDJH�LQ�DOO�WKH�DFWLYLWLHV�WKDW�WKH�SODLQWLIIV�DVVHUW�DUH�QHFHVVDU\�IRU�WKRVH�HQWLWLHV�WR�

DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ���)RU�LQVWDQFH��WKH�+LGDOJR�&RXQW\�&RQVRUWLXP�ZDV�REOLJDWHG�
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WR�FRPSOHWH�DQG�VXEPLW�DQ�$)+�WR�+8'��EXW�WKH�&RQVRUWLXP�IDLOHG�WR�HQJDJH�ZLWK�FHUWDLQ�

SRSXODWLRQV��LQFOXGLQJ�FRORQLDV��WR�WKH�SODLQWLIIV¶�VDWLVIDFWLRQ�� 6HH 3OV�¶�0HP� 6XSS��5HQHZHG�

0RW��3UHOLPLQDU\�,QMXQFWLRQ�	�IRU�6XPP��-���³3OV�¶�0HP��3,´��DW���±����(&)�1R��������� ,Q�IDFW��

DV�HYHQ�WKH�SODLQWLIIV�QRWH��³>L@Q�HVVHQFH��WKH�+LGDOJR�$)+�KDG�DOO�RI�WKH�VDPH�SUREOHPV�WKDW�

SULRU�$,V�KDG��HLWKHU�EHFDXVH�+LGDOJR�&RXQW\�ZDV�QRW�DWWHQWLYH�WR�WKH�QHZ UHTXLUHPHQWV��RU�

WKRXJKW�WKDW�+8'�ZRXOGQ¶W�HQIRUFH�WKHP�´��7H[DV�$SSOHVHHG�'HFO��� �����:KLOH�WKLV�H[DPSOH�

PDNHV�SODLQ�WKDW�WKH�/*�����7RRO²RU�DQ\�$VVHVVPHQW�7RRO�XQGHU�WKH�$))+�5XOH²LV�QR�

SDQDFHD��WKH�SODLQWLIIV FRQWHQG WKDW�³+8'¶V�ZLWKGUDZDO�RI�WKH�$)+�SODFHV�DGGLWLRQDO�EDUULHUV�LQ�

WKH ZD\�RI�FRQYLQFLQJ´�MXULVGLFWLRQV VXFK�DV�+LGDOJR�&RXQW\ ³WR�FRQGXFW�D�IDLU�KRXVLQJ�

DVVHVVPHQW�WKDW�FRPSOLHV�ZLWK�WKHLU�VWDWXWRU\ REOLJDWLRQ�WR�$))+�´� ,G� � �����$W�WKLV�SRLQW�

KRZHYHU� JLYHQ�WKH�XQFHUWDLQW\�VXUURXQGLQJ�WKH�HIIHFW�RI�WKH�$)+�SURFHVV��DV�LW�KDV�WKXV�IDU�

H[LVWHG��ZKHWKHU�UHLQVWDWHPHQW�RI�WKH�/*�����7RRO�ZRXOG�UHVXOW�LQ�DQ\�JUHDWHU�HIIRUWV�RI�+8'�

JUDQWHHV�WR�FRPSO\�ZLWK�WKHLU�VWDWXWRU\�REOLJDWLRQV XQGHU�WKH�$))+�UHTXLUHPHQW�LV�WRR�

VSHFXODWLYH���6HH�/*�����:LWKGUDZDO�1RWLFH� ���)HG��5HJ��DW���������H[SODLQLQJ�WKDW��� SHUFHQW

RI�$)+V�RULJLQDOO\�VXEPLWWHG�ZHUH�QRW�DFFHSWDEOH��

0RUHRYHU��LW�LV�ZRUWK�QRWLQJ�WKDW�WKH�UHDVRQLQJ�DW�WKH�KHDUW�RI�1DWLRQDO�:UHVWOLQJ�LV�QRW�

XQLTXH�DQG�KDV�EHHQ�DSSOLHG LQ�QXPHURXV�RWKHU�FDVHV�IURP�WKLV�&LUFXLW�DQG�LQ�WKH�6XSUHPH�&RXUW�

WR�FRQFOXGH�WKDW�D�SODLQWLII�ODFNV�VWDQGLQJ���6HH��H�J���$OOHQ������8�6��DW������6LPRQ������8�6��DW�

��±����:DUWK������8�6��DW ���� 5HQDO�3K\VLFLDQV������)��G�DW�����±����&UHWH�&DUULHU &RUS��Y��

(3$������)��G���������±�� �'�&��&LU���������)OD��$XGXERQ�6RF¶\�����)��G�DW ���±����)UHHGRP�

5HSXEOLFDQV��,QF��Y��)(&�����)��G���������±����'�&��&LU���������VHH�DOVR $USDLR������)��G�DW�

��±����ILQGLQJ�DUJXPHQWV�IRU�FDXVDWLRQ�³RYHUO\�VSHFXODWLYH´�ZKHUH�WKH�³LQMXU\�UHVW>HG@ RQ�WKH�

EHKDYLRU�RI�WKLUG�SDUWLHV´ DQG�³>W@KH�OLQN�EHWZHHQ´�WKH�JRYHUQPHQW�SURJUDPV�DW�LVVXH�DQG�WKH�
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IXWXUH�DFWLRQV�RI�WKLUG�SDUWLHV�ZDV�³WRR�DWWHQXDWHG�DQG�VXVFHSWLEOH�WR�LQWHUYHQLQJ�IDFWRUV´��

*URFHU\�0IUV��$VV¶Q�Y��(3$������)��G ���� �����'�&��&LU���������ILQGLQJ�DOOHJHG�LQMXU\�

³VSHFXODWLYH�DW�EHVW´�ZKHUH�LW�³GHSHQG>HG@ XSRQ�WKH�DFWV�RI�WKLUG�SDUWLHV�QRW�EHIRUH�WKH�FRXUW´�� &�

63$1�Y��)&&������)��G�����������±����'�&��&LU���������FRQFOXGLQJ�WKDW�SODLQWLIIV�ODFNHG�

VWDQGLQJ�WR�FKDOOHQJH�UHJXODWLRQ�LPSRVHG�RQ�WKLUG�SDUW\�PDUNHW�SDUWLFLSDQWV�ZKHUH�FDXVDWLRQ�DQG�

UHGUHVVDELOLW\�ZHUH�³VSHFXODWLYH´����

7KH�H[FHSWLRQV�WR�WKLV�OLQH�RI�FDVHV�IXUWKHU�LOOXPLQDWH�WKH�LQVXIILFLHQF\�RI�WKH�SODLQWLIIV¶

VKRZLQJ�UHJDUGLQJ�VWDQGLQJ� ,Q�WZR�FDVHV�IURP�WKLV &LUFXLW²7R]]L�Y��8�6��'HSDUWPHQW�RI�+HDOWK�

	�+XPDQ�6HUYLFHV� ����)��G������'�&��&LU���������DQG�%ORFN�Y��0HHVH� ����)��G�������'�&��&LU��

�����²WKH�&RXUW�RI�$SSHDOV�IRXQG�FDXVDWLRQ�DQG�UHGUHVVDELOLW\�GHVSLWH�WKH�IDFW�WKDW�WKH�

FKDOOHQJHG�DJHQF\�DFWLRQV UHJXODWHG�WKLUG�SDUWLHV�QRW�EHIRUH�WKH�FRXUW���$V�WKH�&LUFXLW�UHFRJQL]HG�

LQ�1DWLRQDO�:UHVWOLQJ� KRZHYHU��ERWK�RI�WKRVH�FDVHV�FRQWDLQHG�³UHFRUG>V@ >WKDW@�SUHVHQWHG�

VXEVWDQWLDO�HYLGHQFH�RI�D�FDXVDO�UHODWLRQVKLS�EHWZHHQ�WKH�JRYHUQPHQW�SROLF\�DQG�WKH�WKLUG�SDUW\�

FRQGXFW��OHDYLQJ�OLWWOH�GRXEW�DV�WR�FDXVDWLRQ�DQG�WKH�OLNHOLKRRG�RI�UHGUHVV�´ 1DW¶O�:UHVWOLQJ������

)��G�DW����� )RU�H[DPSOH��LQ�7R]]L� WKH�SODLQWLIIV��ZKR�ZHUH�PDQXIDFWXUHUV�RI�39&�SODVWLF�WKDW�

FRQWDLQHG�WKH�FKHPLFDO�GLR[LQ��FKDOOHQJHG�D�GHFLVLRQ E\�WKH�8�6��'HSDUWPHQW�RI�+HDOWK�DQG�

+XPDQ�6HUYLFHV�WR�DGG�GLR[LQ�WR�WKH�FDWHJRU\�RI�³NQRZQ´�FDUFLQRJHQV���6HH�LG� �GLVFXVVLQJ�

7R]]L�� 7KH�FRXUW�IRXQG�VWDQGLQJ�EDVHG�RQ�WKH�LQWURGXFWLRQ�RI�³DIILGDYLWV�DQG�RWKHU�UHFRUG�

HYLGHQFH�GHPRQVWUDWLQJ�WKDW�PXQLFLSDOLWLHV�DQG�KHDOWK�FDUH�RUJDQL]DWLRQV�RSWHG�WR�SKDVH�RXW�WKHLU�

XVH�RI�39&�SODVWLF�DV�D�GLUHFW�UHVXOW�RI�WKH�6HFUHWDU\¶V�GHFLVLRQ�´ ,G� �FLWLQJ 7R]]L� ����)��G�DW�

���±���� 6LPLODUO\� %ORFN LQYROYHG�D�FKDOOHQJH�E\�D�JURXS�RI�ILOP�GLVWULEXWRUV�WR�D�GHFLVLRQ�RI�

WKH�'HSDUWPHQW�RI�-XVWLFH�WR�FODVVLI\�FHUWDLQ�ILOPV�DV�³SROLWLFDO�SURSDJDQGD�´ %ORFN� ����)��G�DW�

����±��� 7KH�FRXUW�FRQFOXGHG�WKDW�WKH�SODLQWLIIV�KDG�HVWDEOLVKHG�FDXVDWLRQ�DQG�UHGUHVVDELOLW\�
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EDVHG�RQ�³WKH�UHFLWDWLRQ�RI�LQVWDQFHV�LQ�ZKLFK�SRWHQWLDO�FXVWRPHUV�GHFOLQHG�WR�WDNH�WKH�ILOP�

EHFDXVH�RI�WKH�FODVVLILFDWLRQ�´�DV�ZHOO�DV�EDVHG�RQ�³WKH�DIILGDYLWV�RI�SRWHQWLDO�FXVWRPHUV´�VWDWLQJ�

WKDW�WKH\�ZRXOG�KDYH�SXUFKDVHG�WKH�ILOPV�EXW�IRU�WKH�JRYHUQPHQW¶V�FODVVLILFDWLRQ���,G� DW������

,Q�WKLV�FDVH��WKH�SODLQWLIIV�SRLQW�WR�HYLGHQFH�WKDW� EXW�IRU�+8'¶V ZLWKGUDZDO�RI�WKH�

/*�����7RRO� SDUWLFXODU�MXULVGLFWLRQV�ZRXOG�KDYH�HQJDJHG LQ WKH�PRUH�ULJRURXV�DQDO\VLV�RXWOLQHG�

XQGHU�WKH�$))+�5XOH IRU�WKH�$)+�SURFHVV���)RU�LQVWDQFH��VHYHUDO�ORFDO�JRYHUQPHQW�DJHQFLHV LQ�

+LGDOJR�&RXQW\��&RUSXV�&KULVWL��DQG�)RUW�:RUWK SUHSDUHG�GHILFLHQW�$)+V�DQG� ZLWKRXW�WKH�

/*�����7RRO�LQ�SODFH DQG�WKH�+8'�VXEPLVVLRQ�UHTXLUHPHQW��WKHVH�MXULVGLFWLRQV�KDYH�QR�

LQFHQWLYH�WR�ZRUN�RQ�LPSURYLQJ�WKHLU�$)+V�DQG�WKXV�ZLOO�VXEPLW�HTXDOO\�GHILFLHQW�$,V���6HH�

7H[DV�+RXVHUV�'HFO���� ��±����7H[DV�$SSOHVHHG�'HFO���� ��±�����7KH�VDPH�HYLGHQFH�RI�WKH�

GHILFLHQW�$)+V��KRZHYHU��GHPRQVWUDWHV�WKDW��HYHQ�ZLWK WKH�/*�����7RRO�LQ�SODFH��WKHVH�

MXULVGLFWLRQV�IHOO�VKRUW�RI�FRPSO\LQJ�ZLWK +8'�JXLGDQFH�DQG�UHTXLUHPHQWV���6HH��H�J�� 7H[DV�

$SSOHVHHG�'HFO��� ����GLVFXVVLQJ�+LGDOJR�&RXQW\�&RQVRUWLXP¶V�IDLOXUH�WR�³FRQVLGHU�DQG�DFFHSW�

RU�UHMHFW�DQ\�RI�WKH�FRPPHQWV�>WKH�SODLQWLIIV@�VXEPLWWHG´�RQ�LWV�$)+���LG� �H[SODLQLQJ�+LGDOJR�

FRXQW\¶V�IDLOXUH�WR�³H[DPLQH�QHLJKERUKRRG�OHYHO�VHJUHJDWLRQ�DQG�GLVSDULWLHV�LQ�DFFHVV�WR�

RSSRUWXQLW\´�LQ�LWV�$)+�� 7H[DV�+RXVHUV�'HFO��� ����QRWLQJ�)RUW�:RUWK¶V�IDLOXUH�WR�³DGGUHVV�

LPSRUWDQW�FLYLO�ULJKWV�LVVXHV´�LQ�LWV�$)+���LG� � ����SURYLGLQJ�WKDW�&RUSXV�&KULVWL¶V�$)+�³EDUHO\�

DFNQRZOHGJHG�PDVVLYH�KRXVLQJ�ORVV��H[WHQGHG�GLVSODFHPHQW��DQG�LQIUDVWUXFWXUH�LPSDFWV�FDXVHG�

E\�+XUULFDQH�+DUYH\�MXVW�D�IHZ�PRQWKV�HDUOLHU´����7KLV�HYLGHQFH�GRHV�QRW�UHDGLO\�VXJJHVW��OHW�

DORQH�HVWDEOLVK� WKDW�UHLQVWDWHPHQW�RI�WKH�/*�����7RRO�ZLOO�UHVXOW�LQ�FRPSOLDQFH�ZLWK�$))+�5XOH�

UHTXLUHPHQWV�E\�WKHVH RU RWKHU SURJUDP�SDUWLFLSDQWV� 6HH��H�J�� /*�����:LWKGUDZDO�1RWLFH�����

)HG��5HJ� DW ��������SURYLGLQJ�WKDW��� SHUFHQW RI�$)+V�RULJLQDOO\�VXEPLWWHG�ZHUH�QRW�
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DFFHSWDEOH�� )RU�WKHVH�UHDVRQV��WKH�SODLQWLIIV¶�VXEPLVVLRQV�KDYH�QRW�GHPRQVWUDWHG�WKDW�WKLV�FDVH�

IDOOV�ZLWKLQ�WKH�H[FHSWLRQV�WR�1DWLRQDO�:UHVWOLQJ�

� 

)RU�WKHVH UHDVRQV��WKH�SODLQWLIIV�KDYH�IDLOHG�WR�DOOHJH�IDFWV�VXIILFLHQW�WR�VDWLVI\�DQ\�RI�WKH�

WKUHH�HOHPHQWV�RI�$UWLFOH�,,,�VWDQGLQJ�DV�RUJDQL]DWLRQDO�SODLQWLIIV FKDOOHQJLQJ�+8'¶V�WZR�0D\�

QRWLFHV�ZLWKGUDZLQJ�WKH /*���� 7RRO�IRU�ORFDO�JRYHUQPHQW�DJHQFLHV�DQG�GLUHFWLQJ�FRPSOLDQFH�

ZLWK�WKH�SULRU�$,�SURFHVV���(VVHQWLDOO\��WKH�SODLQWLIIV�LQ�WKLV�FDVH�KDYH�DVNHG�WKLV�&RXUW�WR�XQGR

+8'¶V�FKRLFH�DPRQJ�DOWHUQDWLYH�PHFKDQLVPV IRU�RYHUVHHLQJ�ORFDO JRYHUQPHQW DJHQFLHV¶�

FRPSOLDQFH�ZLWK�D�SDUWLFXODU�FRPSRQHQW�RI DJHQF\�DGPLQLVWHUHG�JUDQW�SURJUDPV��ZKLOH WKH�

VWDWXWRU\�UHTXLUHPHQW UHPDLQV LQWDFW� WKH�DJHQF\�UXOH�UHPDLQV�DW�OHDVW�LQ�SDUW�HIIHFWLYH��DQG�WKH�

SODLQWLIIV¶�PLVVLRQ�GULYHQ�DFWLYLWLHV��WKRXJK�PRUH�FKDOOHQJLQJ��FRQWLQXH XQLPSHGHG� 7KH�&RXUW�LV�

ZLWKRXW�MXULVGLFWLRQ�WR�PLFURPDQDJH�DJHQF\�FKRLFHV�RQ�SURJUDP�LPSOHPHQWDWLRQ ZKHQ�WKH

SODLQWLIIV EULQJLQJ�VXLW�ODFN�D�FRJQL]DEOH�LQMXU\�WR�WKHLU�PLVVLRQ�RI�KDYLQJ�SURJUDP�SDUWLFLSDQWV�

IXOILOO�DQ�LPSRUWDQW�VWDWXWRU\�UHTXLUHPHQW�PRUH�HIIHFWLYHO\�DQG�DOVR�GR�QRW�KDYH�D�FRJQL]DEOH�

LQMXU\ WKDW�LV FDXVHG�E\�WKH FKDOOHQJHG DJHQF\ DFWLRQ�RU�IXOO\�UHGUHVVDEOH��HYHQ�LI�WKDW�DJHQF\�

DFWLRQ�ZHUH�RUGHUHG�UHYHUVHG���

%� 7KH�3ODLQWLIIV�$UH�1RW�(QWLWOHG�WR�D�3UHOLPLQDU\�,QMXQFWLRQ

7KH�SODLQWLIIV�KDYH�IDLOHG�WR�PHHW�WKH�WKUHVKROG�KXUGOH�RI�VKRZLQJ�RUJDQL]DWLRQDO�VWDQGLQJ

XQGHU�WKH�5XOH����E�����VWDQGDUG� +DG�WKLV�VKRZLQJ�EHHQ�PDGH��WKH�SODLQWLIIV�ZRXOG�QRQHWKHOHVV

QRW�EH�HQWLWOHG�WR�WKH�SUHOLPLQDU\�LQMXQFWLYH�UHOLHI�WKH\�VHHN�XQGHU�WKH�KHLJKWHQHG�VWDQGDUG�IRU�

UHVROYLQJ�PRWLRQV�IRU�SUHOLPLQDU\�LQMXQFWLRQV��DV�H[SODLQHG�EHORZ���

�� 7KH�3ODLQWLIIV�+DYH�1RW�(VWDEOLVKHG�D�/LNHOLKRRG�RI�6XFFHVV�RQ�WKH�0HULWV

,Q�DGGUHVVLQJ�WKHLU�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV��WKH�SODLQWLIIV�DVVHUW�WZR�FODLPV��

ILUVW��WKDW�ZLWKGUDZDO�RI�WKH�/*�����7RRO�UHTXLUHG�QRWLFH�DQG�FRPPHQW�UXOHPDNLQJ�SURFHGXUHV��
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DQG�VHFRQG��WKDW�ZLWKGUDZDO�RI�WKDW�7RRO�ZDV�DUELWUDU\�RU�FDSULFLRXV� 6HH 3OV�¶�0HP� 3,�DW���±

��� 7KH�SODLQWLIIV�KDYH�QRW�HVWDEOLVKHG�D�OLNHOLKRRG�RI�VXFFHVV�RQ�WKH�PHULWV�RI�HLWKHU�DUJXPHQW�

D� :LWKGUDZDO�RI�WKH�/*���� 7RRO�'LG�1RW�5HTXLUH�1RWLFH�DQG�
&RPPHQW�3URFHGXUHV

7KH�SODLQWLIIV�ILUVW�FRQWHQG�WKDW�WKH\�DUH�OLNHO\�WR�VXFFHHG�RQ�WKH�PHULWV�EHFDXVH�+8'¶V�

QRWLFHV�LQ�0D\������³HIIHFWLYHO\�VXVSHQGHG�WKH�$))+�5XOH�ZLWKRXW�REVHUYLQJ�WKH�QRWLFH�DQG�

FRPPHQW�SURFHGXUHV�WKDW�WKH�$3$�UHTXLUHV�´��,G� DW������+8'�FRXQWHUV�WKDW�WKH�$3$¶V�QRWLFH�

DQG�FRPPHQW�UHTXLUHPHQWV�GR�QRW�DSSO\�WR�WKH�$)+�$VVHVVPHQW 7RROV��ZKLFK�+8'�DUJXHV�DUH�

PRUH�SURSHUO\�GHVFULEHG�DV�³LQIRUPDWLRQ�FROOHFWLRQ�GHYLFHV�JRYHUQHG�E\�WKH�3DSHUZRUN�

5HGXFWLRQ�$FW�´��'HIV�¶�2SS¶Q�3,�DW������+8'�KDV WKH�EHWWHU�DUJXPHQW�

7KH�$3$�JHQHUDOO\�UHTXLUHV�D�IHGHUDO�DJHQF\�WR�HQJDJH�LQ�QRWLFH�DQG�FRPPHQW�

SURFHGXUHV ZKHQ�SURPXOJDWLQJ�³OHJLVODWLYH´�RU�³VXEVWDQWLYH´�UXOHV���0HQGR]D������)��G�DW ������

��8�6�&��� ����E����6SHFLILFDOO\��D�³QRWLFH�RI�SURSRVHG�UXOH�PDNLQJ´�PXVW�EH�³SXEOLVKHG�LQ�WKH�

)HGHUDO�5HJLVWHU´�DQG�QRWLI\�WKH�SXEOLF�RI�³WKH�WLPH��SODFH��DQG�QDWXUH�RI�SXEOLF�UXOH�PDNLQJ�

SURFHHGLQJV´��³WKH�OHJDO�DXWKRULW\�XQGHU�ZKLFK�WKH�UXOH�LV�SURSRVHG´��DQG�³HLWKHU�WKH�WHUPV�RU�

VXEVWDQFH�RI�WKH�SURSRVHG�UXOH�RU�D�GHVFULSWLRQ�RI�WKH�VXEMHFWV�DQG�LVVXHV�LQYROYHG�´����8�6�&�

� ����E����±������³>$@Q�DJHQF\�LVVXLQJ�D�OHJLVODWLYH�UXOH�LV�LWVHOI�ERXQG�E\�WKH�UXOH�XQWLO�WKDW�UXOH�

LV�DPHQGHG�RU�UHYRNHG�DQG�PD\�QRW�DOWHU�VXFK�D�UXOH�ZLWKRXW�QRWLFH�DQG�FRPPHQW�´ &OHDQ�$LU�

&RXQFLO�Y��3UXLWW������)��G�������'�&��&LU���������DOWHUDWLRQV�DQG�LQWHUQDO�TXRWDWLRQ�PDUNV�

RPLWWHG����1RWDEO\��³DQ�RUGHU�GHOD\LQJ�>D@�UXOH¶V�HIIHFWLYH�GDWH´�LV�³WDQWDPRXQW�WR�DPHQGLQJ�RU�

UHYRNLQJ�D�UXOH�´��,G� DW����VHH�DOVR�1DW��5HV��'HI��&RXQFLO�Y��$EUDKDP������)��G������������G�

&LU���������³>$@OWHULQJ�WKH�HIIHFWLYH�GDWH�RI�D�GXO\�SURPXOJDWHG�VWDQGDUG�FRXOG�EH��LQ�VXEVWDQFH��

WDQWDPRXQW�WR�DQ�DPHQGPHQW�RU�UHVFLVVLRQ�RI�WKH�VWDQGDUG> @�´���(QYWO� 'HI��)XQG��,QF��Y��(3$��
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����)��G�����������'�&��&LU���������³>6@XVSHQVLRQ�RU�GHOD\HG�LPSOHPHQWDWLRQ�RI�D�ILQDO�

UHJXODWLRQ�QRUPDOO\�FRQVWLWXWHV�VXEVWDQWLYH�UXOHPDNLQJ�XQGHU�$3$�� ����´��

,I�D�UXOH�LV�PRUH�SURSHUO\�FODVVLILHG�DV�DQ�³LQIRUPDWLRQ�FROOHFWLRQ´ PHFKDQLVP� KRZHYHU��

WKDW�UXOH�LV�QRW�VXEMHFW�WR�$3$�QRWLFH�DQG�FRPPHQW�SURFHGXUHV�DQG�LQVWHDG�IDOOV�XQGHU�WKH�DPELW�

RI�WKH�3DSHUZRUN�5HGXFWLRQ�$FW��³35$´������8�6�&��� ����� HW�VHT���ZKLFK�VHHNV�WR�³PLQLPL]H�

WKH�SDSHUZRUN�EXUGHQ�IRU�LQGLYLGXDOV��VPDOO�EXVLQHVVHV� HGXFDWLRQDO�DQG�QRQSURILW�LQVWLWXWLRQV��

)HGHUDO�FRQWUDFWRUV� 6WDWH� ORFDO�DQG�WULEDO�JRYHUQPHQWV��DQG�RWKHU�SHUVRQV UHVXOWLQJ�IURP�WKH�

FROOHFWLRQ�RI�LQIRUPDWLRQ�E\�RU�IRU�WKH�)HGHUDO�*RYHUQPHQW�´� ,G� � �������� 8QGHU�WKH�35$��DQ�

DJHQF\�LV�UHTXLUHG�WR�VXEPLW�DQ\�SURSRVHG�FROOHFWLRQ�RI�LQIRUPDWLRQ�WR�WKH�20%�IRU�UHYLHZ�DQG�

DSSURYDO���6HH LG� � �����D�����&����³&ROOHFWLRQ�RI�LQIRUPDWLRQ´�LV�GHILQHG�DV�³REWDLQLQJ��FDXVLQJ�

WR�EH�REWDLQHG��VROLFLWLQJ��RU�UHTXLULQJ�WKH�GLVFORVXUH�WR�WKLUG�SDUWLHV�RU�WKH�SXEOLF��RI�IDFWV�RU�

RSLQLRQV�E\�RU�IRU�DQ�DJHQF\´�WKDW�FDOO�IRU�HLWKHU�³DQVZHUV�WR�LGHQWLFDO�TXHVWLRQV�SRVHG�WR��RU�

LGHQWLFDO�UHSRUWLQJ�RU�UHFRUGNHHSLQJ�UHTXLUHPHQWV�LPSRVHG�RQ��WHQ�RU�PRUH�SHUVRQV��RWKHU�WKDQ�

DJHQFLHV��LQVWUXPHQWDOLWLHV��RU�HPSOR\HHV�RI�WKH�8QLWHG�6WDWHV�´�RU�³DQVZHUV�WR�TXHVWLRQV�SRVHG�WR�

DJHQFLHV��LQVWUXPHQWDOLWLHV��RU�HPSOR\HHV�RI�WKH�8QLWHG�6WDWHV�ZKLFK�DUH�WR�EH�XVHG�IRU�JHQHUDO�

VWDWLVWLFDO�SXUSRVHV�´��,G� � ��������$��L�±�LL���VHH�DOVR�$FWLRQ�$OO��RI�6HQLRU�&LWL]HQV�RI�*UHDWHU�

3KLOD��Y��6XOOLYDQ������)��G���������'�&��&LU����������7KH�6XSUHPH�&RXUW�KDV�H[SODLQHG�WKDW�

³>W@\SLFDO�LQIRUPDWLRQ�FROOHFWLRQ�UHTXHVWV�LQFOXGH�WD[�IRUPV��0HGLFDUH�IRUPV��ILQDQFLDO�ORDQ�

DSSOLFDWLRQV��MRE�DSSOLFDWLRQV��TXHVWLRQQDLUHV��FRPSOLDQFH�UHSRUWV��DQG�WD[�RU�EXVLQHVV�UHFRUGV�´�

'ROH�Y��8QLWHG�6WHHOZRUNHUV�RI�$P�������8�6�����������������DQG�WKH�'�&��&LUFXLW�KDV�FRQFOXGHG�

WKDW�³>W@R�FRPH�ZLWKLQ�WKLV�GHILQLWLRQ�WKH�>GHYLFH�LQ�TXHVWLRQ@�PXVW�LPSRVH�D�µUHSRUWLQJ�

UHTXLUHPHQW¶ RQ�DSSOLFDQWV�´�%HQNHOPDQ�7HO��&R��Y��)&&������)��G�����������'�&��&LU��������

�TXRWLQJ�6DFR�5LYHU�&HOOXODU��,QF��Y��)&&������)��G���������'�&��&LU���������
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2QFH�VXFK�DQ�LQIRUPDWLRQ�FROOHFWLRQ�UXOH�LV�IRUZDUGHG�WR�20%��20%�FDQ�³DSSURYH��

GLVDSSURYH��RU�µLQVWUXFW�WKH�DJHQF\�WR�PDNH VXEVWDQWLYH�RU�PDWHULDO�FKDQJH�¶´�&7,$�7KH�:LUHOHVV�

$VV¶Q�Y��)&&������)��G�����������'�&��&LU���������TXRWLQJ����8�6�&��� �����H�������DQG�PXVW�

³SURYLGH�DW�OHDVW����GD\V�IRU�SXEOLF�FRPPHQW�SULRU�WR�PDNLQJ�D�GHFLVLRQ�´ ���8�6�&��� �����E��

20%�DSSURYDO�RI�DQ�LQIRUPDWLRQ�FROOHFWLRQ�PD\�QRW�H[FHHG�WKUHH�\HDUV�����8�6�&��� �����J���EXW�

WKH�35$�GRHV�QRW�RWKHUZLVH�LPSRVH�DQ\�UHTXLUHPHQWV�RQ�WKH�ZLWKGUDZDO�RI�DQ�LQIRUPDWLRQ�

FROOHFWLRQ�UXOH� VHH LG� �� ����±���

7KH�SODLQWLIIV�DUJXH�WKDW��E\�ZLWKGUDZLQJ�WKH�/*���� 7RRO��+8'�³DOWHU>HG@�WKH�

VXEVWDQWLYH�UHTXLUHPHQWV�LPSRVHG�E\�UHJXODWLRQ��ZLWKRXW�XQGHUWDNLQJ�QRWLFH�DQG�FRPPHQW�

UXOHPDNLQJ�´��3OV�¶�0HP��3,�DW������7KLV�DUJXPHQW�DVVXPHV�WKDW�WKH�$VVHVVPHQW�7RROV�DUH�

³OHJLVODWLYH´�RU�³VXEVWDQWLYH´�UXOHV�VXEMHFW�WR�WKH�$3$¶V�QRWLFH�DQG�FRPPHQW�UHTXLUHPHQWV���

+HUH��KRZHYHU��WKH�$VVHVVPHQW�7RROV�DUH�PRUH�SURSHUO\�FODVVLILHG�DV�³LQIRUPDWLRQ�FROOHFWLRQ�

GHYLFHV´�JRYHUQHG�E\�WKH�UHTXLUHPHQWV�RI�WKH�35$��UDWKHU�WKDQ�WKH�$3$� +8'�H[SODLQHG�WKDW�

WKH�³$VVHVVPHQW�7RRO�DLGHV >VLF@ SURJUDP�SDUWLFLSDQWV�LQ�WKHLU�DQDO\VLV�E\�SURYLGLQJ�D�VHULHV�RI�

TXHVWLRQV�DERXW�IDLU�KRXVLQJ�LVVXHV�DQG�FRQWULEXWLQJ�IDFWRUV�DQG�SURYLGLQJ�PHQXV�IRU�VHYHUDO�

UHVSRQVHV�WR�FHUWDLQ�TXHVWLRQV�´�$))+�5XOH�����)HG��5HJ��DW����������7KH�$VVHVVPHQW�7RROV�DUH�

WKXV�HVVHQWLDOO\�³TXHVWLRQQDLUHV�´�ZKLFK�WKH�6XSUHPH�&RXUW�KDV�QRWHG�DUH�³>W@\SLFDO�LQIRUPDWLRQ�

FROOHFWLRQ�UHTXHVWV�´��8QLWHG�6WHHOZRUNHUV������8�6��DW������5DWKHU�WKDQ�³HIIHFW>LQJ@�D�VXEVWDQWLYH�

FKDQJH�LQ�H[LVWLQJ�ODZ�RU�SROLF\�´�0HQGR]D������)��G�DW�������WKH�$VVHVVPHQW�7RROV�DUH�³PHDQW�

WR�DLG�SURJUDP�SDUWLFLSDQWV�LQ�GHWHUPLQLQJ�LI�DQG�ZKHUH�FRQGLWLRQV�H[LVW�WKDW�PD\�UHVWULFW�IDLU�

KRXVLQJ�FKRLFH�DQG�DFFHVV�WR�RSSRUWXQLW\�´�$))+�5XOH�����)HG��5HJ��DW���������DQG�WR�³JXLGH> @

SURJUDP�SDUWLFLSDQWV�LQ�FRQVLGHULQJ�DFFHVV WR�SXEOLF�WUDQVSRUWDWLRQ��TXDOLW\�VFKRROV�DQG�MREV��

H[SRVXUH�WR�SRYHUW\��HQYLURQPHQWDO�KHDOWK�KD]DUGV��DQG�WKH�ORFDWLRQ�RI�GHWHULRUDWHG�RU�DEDQGRQHG�
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SURSHUWLHV�ZKHQ�LGHQWLI\LQJ�ZKHUH IDLU�KRXVLQJ�LVVXHV�PD\�H[LVW�´�LG� �HPSKDVLV�DGGHG����7KH�

$VVHVVPHQW�7RROV�DOVR�LPSRVH�UHSRUWLQJ�UHTXLUHPHQWV RQ�DSSOLFDQWV��JLYHQ�WKDW�RQFH�20%�KDV�

DSSURYHG�DQ�$VVHVVPHQW�7RRO��WKH�UHOHYDQW�SURJUDP�SDUWLFLSDQWV�DUH�WKHQ�UHTXLUHG�WR�VXEPLW�DQ�

$)+�XVLQJ�WKH�$VVHVVPHQW�7RRO�DQG�+8'�GDWD���6HH ���&�)�5��� ������G���%HQNHOPDQ�7HO�������

)��G�DW������QRWLQJ�WKDW�DQ�LQIRUPDWLRQ�FROOHFWLRQ�UXOH�³PXVW�LPSRVH�D�µUHSRUWLQJ UHTXLUHPHQW¶�

RQ�DSSOLFDQWV´� �LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��

0RUHRYHU��WKH�$))+�5XOH�LWVHOI�VSHFLILHV�WKDW�WKH�$VVHVVPHQW�7RROV�ZHUH�LQWHQGHG�WR�EH�

LQIRUPDWLRQ�FROOHFWLRQ�GHYLFHV�VXEMHFW�WR�WKH�UHTXLUHPHQWV�RI�WKH�35$��QRW�WKH�$3$���6HH $))+�

5XOH�����)HG��5HJ��DW���������³>7@KH�EXUGHQ�LPSRVHG�E\�WKH�$VVHVVPHQW�7RRO�DQG�DGGLWLRQDO�

$VVHVVPHQW�7RROV�LVVXHG�E\�+8'�PXVW��LQ�DFFRUGDQFH�ZLWK�WKH�3DSHUZRUN�5HGXFWLRQ�$FW��EH�

UHQHZHG�IRU�DSSURYDO�E\�WKH�2IILFH�RI�0DQDJHPHQW�DQG�%XGJHW��20%��HYHU\���\HDUV�´���LG� DW�

��������QRWLQJ�WKDW�+8'�SXEOLVKHG�LWV�ILUVW�QRWLFH�XQGHU�WKH�35$�RQ�6HSWHPEHU�����������DQG�

WKDW�³>W@KH�$VVHVVPHQW�7RRO�LV�XQGHUJRLQJ�WKH�UHTXLUHG�QRWLFH�DQG�VROLFLWDWLRQ�RI�SXEOLF�FRPPHQW�

SURFHVV�UHTXLUHG�E\�WKH�3DSHUZRUN�5HGXFWLRQ�$FW´����7KH�$))+�5XOH�DQG�WKH�FRUUHVSRQGLQJ�

UHJXODWLRQV�FODULI\�WKDW�³WKH�$VVHVVPHQW�7RRO�ZLOO�EH�VXEMHFW�WR�SHULRGLF�QRWLFH�DQG�RSSRUWXQLW\�

WR�FRPPHQW�LQ�RUGHU�WR�PDLQWDLQ�WKH�DSSURYDO�RI�WKH�$VVHVVPHQW�7RRO�DV�JUDQWHG�E\�WKH�2IILFH�RI�

0DQDJHPHQW�DQG�%XGJHW��20%��XQGHU�WKH�35$�´��,G� DW���������VHH�DOVR ���&�)�5��� ��������

*LYHQ�WKH�GHILQLWLRQ�RI�³$VVHVVPHQW�7RROV´ DV�³IRUPV�RU�WHPSODWHV�DQG�WKH�DFFRPSDQ\LQJ�

LQVWUXFWLRQV�SURYLGHG�E\�+8'�WKDW�SURJUDP�SDUWLFLSDQWV�PXVW�XVH�WR�FRQGXFW�DQG�VXEPLW�DQ�

$)+�´����&�)�5��� �������+8'�SURSHUO\�GHWHUPLQHG�WKDW�WKH�$VVHVVPHQW�7RROV�ZHUH�VXEMHFW�WR�

WKH�UHTXLUHPHQWV�RI�WKH�35$��UDWKHU�WKDQ�WKH�$3$�

1HYHUWKHOHVV��HYHQ�DVVXPLQJ�WKH�SODLQWLIIV�DUH�VRPHKRZ�FRUUHFW�WKDW�WKH�ZLWKGUDZDO�RI�

WKH�/*�����7RRO�LV�JRYHUQHG�E\�WKH�$3$¶V�QRWLFH�DQG�FRPPHQW�UHTXLUHPHQWV��WKH�SODLQWLIIV¶�
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DUJXPHQW�IDLOV�� 7KH�SODLQWLIIV¶�DUJXPHQW�UHVWV�RQ�WKH�FRQWHQWLRQ�WKDW��³E\�ZLWKGUDZLQJ�WKH�

$VVHVVPHQW�7RRO�WKDW�PDNHV�FRPSOHWLRQ�RI�DQ�$)+�SRVVLEOH�´�+8'�³HIIHFWLYHO\�VXVSHQGHG WKH�

$))+�5XOH�ZLWKRXW�REVHUYLQJ�WKH�QRWLFH�DQG�FRPPHQW�SURFHGXUHV�WKDW�WKH�$3$�UHTXLUHV�´��3OV�¶�

0HP��3,�DW�����VHH�DOVR &OHDQ�$LU�&RXQFLO������)��G�DW����³>$@Q�DJHQF\�LVVXLQJ�D�OHJLVODWLYH�UXOH�

LV�LWVHOI�ERXQG�E\�WKH�UXOH�XQWLO�WKDW�UXOH�LV�DPHQGHG�RU�UHYRNHG�DQG�PD\�QRW�DOWHU�VXFK�D�UXOH�

ZLWKRXW�QRWLFH�DQG�FRPPHQW�´ �DOWHUDWLRQV�DQG�LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG�����7KLV�SUHPLVH�

LV�LQFRUUHFW²ZLWKGUDZDO�RI�WKH�/*�����7RRO�GLG�QRW�VXVSHQG�WKH�$))+�5XOH���$OWKRXJK�WKH�

$))+�5XOH�DQG�WKH�$VVHVVPHQW�7RRO�DUH�UHODWHG��WKH�$))+�5XOH�UHPDLQV�LQ�HIIHFW�GHVSLWH�WKH�

ZLWKGUDZDO�RI�WKH�/*�����7RRO���)RU�H[DPSOH��DV�GLVFXVVHG�DERYH��WKH�QHZ�GHILQLWLRQV�

SURPXOJDWHG�LQ�WKH�$))+�5XOH�UHPDLQ�DFWLYH��DV�GR�WKH�QHZ�SURYLVLRQV�UHTXLULQJ�UHFRUGNHHSLQJ��

FRPPXQLW\�SDUWLFLSDWLRQ��DQG�FHUWLILFDWLRQ���6HH ���&�)�5���� �����������������������������7KHVH�

SURYLVLRQV�DGGUHVV�VHYHUDO�RI�WKH�SULPDU\�FRQFHUQV�YRLFHG�LQ�WKH�*$2������5HSRUW�DQG�

KLJKOLJKWHG�LQ�WKH�SUHDPEOH�WR�WKH�$))+�5XOH� 6HH *$2������5HSRUW�DW�VXPPDU\�SDJH����±���

$OWKRXJK�WKH�SURYLVLRQV�VSHFLILFDOO\�UHODWLQJ�WR�GHYHORSPHQW��VXEPLVVLRQ��DQG�UHYLVLRQ�RI�$)+V�

DUH�GRUPDQW�XQWLO�D�QHZ�$VVHVVPHQW�7RRO�LV�SXEOLVKHG��RWKHU�SURYLVLRQV�LQ�WKH�$))+�5XOH�

UHPDLQ�DFWLYH�DQG�ELQGLQJ�RQ�SURJUDP�SDUWLFLSDQWV� :LWKGUDZDO�RI�WKH�/*�����7RRO�WKXV�GLG�QRW�

DPRXQW�WR�D�ZKROHVDOH�ZLWKGUDZDO�RU�VXVSHQVLRQ�RI�WKH�$))+�5XOH�

,Q�DGGLWLRQ��+8'¶V�0D\������QRWLFH�ZLWKGUDZLQJ�WKH�/*���� 7RRO�PDGH�FOHDU�WKDW�

SXUVXDQW�WR����&�)�5��� ������D����� XQWLO�D�³UHYLVHG�DQG�DSSURYHG�/RFDO�*RYHUQPHQW�

$VVHVVPHQW�7RRO´�LV�LVVXHG��HDFK�SURJUDP�SDUWLFLSDQW�PXVW�³FRQWLQXH�WR�SURYLGH�WKH�$))+�

FHUWLILFDWLRQ�ZLWK�LWV�&RQVROLGDWHG�3ODQ��LQ�DFFRUGDQFH�ZLWK�WKH�UHTXLUHPHQWV�WKDW�H[LVWHG�SULRU�WR�

$XJXVW����������´��/*�����:LWKGUDZDO�1RWLFH�����)HG��5HJ��DW����������+8'�H[SODLQHG�WKDW�LW�

ZDV�³LPPHGLDWHO\�VHHNLQJ�FRPPHQW�RQ�ZD\V�WR�PDNH�WKH�/RFDO�*RYHUQPHQW�$VVHVVPHQW�7RRO�
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ZRUNDEOH�DQG�HIIHFWLYH�´�LG���DQG�WKDW�ORFDO�JRYHUQPHQW�SURJUDP�SDUWLFLSDQWV�ZRXOG�EH�UHTXLUHG�

WR�VXEPLW�D�ILUVW�$)+�³QRW�OHVV�WKDQ���PRQWKV�IROORZLQJ�WKH�IXWXUH�SXEOLFDWLRQ�RI�D�UHYLVHG�DQG�

DSSURYHG�/RFDO�*RYHUQPHQW�$VVHVVPHQW�7RRO�´�LG� 7KH�$))+�5XOH�WKXV�UHPDLQV�DFWLYH� DQG�WKH�

GHDGOLQH�IRU�SURJUDP�SDUWLFLSDQWV�WR�VXEPLW�WKHLU�$)+V�ZLOO�EH�DXWRPDWLFDOO\�UHLPSRVHG��

SXUVXDQW�WR�WKH�5XOH��XSRQ�+8'¶V�LVVXDQFH�RI�D�UHYLVHG�DQG�20%�DSSURYHG�$VVHVVPHQW�7RRO���

,QGHHG��ORFDO�JRYHUQPHQW�SURJUDP�SDUWLFLSDQWV�DUH�QRZ�LQ�WKH�VDPH�SRVLWLRQ�DV�WKH�RWKHU�SURJUDP�

SDUWLFLSDQWV�IRU�ZKLFK�+8'�KDV�QRW�\HW�SXEOLVKHG�DQ�DSSOLFDEOH�$VVHVVPHQW�7RRO�

7KH�SODLQWLIIV�DOVR�FRQWHQG�WKDW�³+8'�HUURQHRXVO\�UHOLHV�RQ�>���&�)�5�@�� ������D�����LL��

WR�DXWKRUL]H�LWV�VXVSHQVLRQ�RI�WKH�5XOH�´��3OV�¶�5HSO\�0HP��6XSS��0RW��3,��³3OV�¶�5HSO\�3,´� DW����

(&)�1R�������7KDW�UHJXODWRU\�SURYLVLRQ SURYLGHV�WKDW�D�SURJUDP�SDUWLFLSDQW�QHHG�QRW�VXEPLW�D�

ILUVW�$)+�VXEPLVVLRQ�XQWLO�DW�OHDVW�QLQH�PRQWKV�DIWHU�DQ�DSSOLFDEOH�$VVHVVPHQW�7RRO�KDV�EHHQ�

SXEOLVKHG������&�)�5��� ������D�����LL����7KH�$))+�5XOH�WKXV�DFNQRZOHGJHG�DQG�DQWLFLSDWHG�WKDW�

$VVHVVPHQW�7RROV�ZRXOG�EH�DSSURYHG�DQG�SXEOLVKHG�DW�GLIIHUHQW�WLPHV�DQG�WKDW�DQ�DSSURYHG�7RRO�

PLJKW�QRW�EH�SXEOLVKHG�IRU�HYHU\�W\SH�RI�SURJUDP�SDUWLFLSDQW�ZKHQ�WKH�$)+�VXEPLVVLRQ�

UHTXLUHPHQWV�EHJDQ�WR�WDNH�HIIHFW IRU�VRPH�W\SHV���6HH 8�6� '(3¶7�2)�+286,1*�$1'�85%$1�

'(9(/230(17��$))+ 58/( *8,'(%22. �� �'HF�������������DYDLODEOH�DW�

KWWSV���ZZZ�KXGH[FKDQJH�LQIR�UHVRXUFHV�GRFXPHQWV�$))+�5XOH�*XLGHERRN�SGI���,Q�DGGLWLRQ��

EHFDXVH�$VVHVVPHQW�7RROV�PXVW�³PDLQWDLQ�WKH�DSSURYDO�RI´�20%�����&�)�5��� �������ZKLFK�

DSSURYDO�PD\�ODVW�IRU�QR�ORQJHU�WKDQ�WKUHH�\HDUV��VHH ���8�6�&��� �����J���WKH�$))+�5XOH�

HYLGHQWO\�FRQWHPSODWHG�WKDW�FHUWDLQ�7RROV�ZRXOG�ODSVH�DQG�UHSHDWHGO\�ZRXOG�EH�DVVHVVHG�DQG�

HYDOXDWHG�

,Q�WKH�SODLQWLIIV¶�YLHZ��KRZHYHU��³� ������D�����LL��ZDV�DGGHG�WR�HQVXUH�DGHTXDWH�

WUDQVLWLRQ�WLPH�IRU�HQWLWLHV�ZKRVH�$VVHVVPHQW�7RROV�ZHUH�SXEOLVKHG�DIWHU WKH�RQH�XVHG�E\�



��

µHQWLWOHPHQW�MXULVGLFWLRQV¶´�OLNH�ORFDO�JRYHUQPHQWV���3OV�¶�5HSO\�3,�DW�����1RWKLQJ�LQ�WKDW�

SURYLVLRQ��KRZHYHU��OLPLWV�LWV�DSSOLFDELOLW\�WR�RQO\�IXWXUH�$VVHVVPHQW�7RROV���,QGHHG��DV�RI�WKH�

LVVXDQFH�RI�WKH�$))+�5XOH�RQ�-XO\�����������QR�/RFDO�*RYHUQPHQW�$VVHVVPHQW�7RRO�KDG�\HW�

EHHQ�SXEOLVKHG²/*�����ZDV�QRW�SXEOLVKHG�XQWLO�'HFHPEHU���������� 6HH�JHQHUDOO\ /*�����

7RRO�$QQRXQFHPHQW�����)HG��5HJ��DW���������3OV�¶�5HSO\�3,�DW�����7KXV��ZLWKGUDZDO�RI�WKH�

/*�����7RRO�PHUHO\�SODFHG�ORFDO�JRYHUQPHQW�SURJUDP�SDUWLFLSDQWV�RQ�WKH�VDPH�IRRWLQJ�DV�WKH�

RWKHU�W\SHV�RI�SURJUDP�SDUWLFLSDQWV��IRU�ZKLFK�+8'�KDG�QHYHU�LVVXHG�DQ�DSSOLFDEOH�$VVHVVPHQW�

7RRO���$FFRUGLQJO\��WKH�SODLQWLIIV�KDYH�QRW�HVWDEOLVKHG�D�OLNHOLKRRG�RI�VXFFHVV�RQ�WKHLU�FODLP�WKDW�

+8'¶V�ZLWKGUDZDO�RI�WKH�/*�����7RRO�ZDV�LQYDOLG�IRU�IDLOLQJ�WR�IROORZ�$3$�QRWLFH�DQG�

FRPPHQW�SURFHGXUHV�

E� :LWKGUDZDO�RI�WKH�/*���� 7RRO�:DV�1RW�$UELWUDU\�RU�&DSULFLRXV

7KH�SODLQWLIIV�QH[W�FRQWHQG�WKDW�+8'¶V�ZLWKGUDZDO�RI�WKH�/*���� 7RRO��³DQ�DFWLRQ WKDW�

UHQGHUV�WKH�$))+�5XOH�LQRSHUDWLYH�IRU�ORFDO�MXULVGLFWLRQV�´ ZDV�DUELWUDU\�DQG�FDSULFLRXV���3OV�¶�

0HP��3,�DW���±�����+8' FRUUHFWO\�DVVHUWV� DV�H[SODLQHG�VXSUD�3DUW�,,,�$��WKDW�WKH�$))+�5XOH�

UHPDLQV�RSHUDWLYH DQG UHVSRQGV WKDW�LW�DFWHG�UHDVRQDEO\�LQ�ZLWKGUDZLQJ�/*���� JLYHQ�WKH�KLJK�

$)+�IDLOXUH�UDWH�DQG�WKH�FRVWV�+8'�ZRXOG�KDYH�EHHQ�UHTXLUHG�WR�H[SHQG�WR�DVVLVW�SURJUDP�

SDUWLFLSDQWV�LQ�VXEPLWWLQJ�FRPSOLDQW $)+V���6HH 'HIV�¶�2SS¶Q�3,�DW���±�����$JDLQ��+8' KDV WKH�

EHWWHU�DUJXPHQW���

³2QH�RI�WKH�EDVLF�SURFHGXUDO�UHTXLUHPHQWV�RI�DGPLQLVWUDWLYH�UXOHPDNLQJ�LV�WKDW�DQ�DJHQF\�

PXVW�JLYH�DGHTXDWH�UHDVRQV�IRU�LWV�GHFLVLRQV�´��(QFLQR�0RWRUFDUV��//&�Y��1DYDUUR������6��&W��

�������������������VHH�DOVR 3XE��&LWL]HQ��,QF��Y��)$$������)��G�����������'�&��&LU���������³7KH�

�� 7R�UHLWHUDWH��WKH�UHOHYDQW�DFWLRQ�KHUH�LV�+8'¶V�ZLWKGUDZDO�RI�WKH�/*�����7RRO�WKURXJK�WKH�WZR�0D\�
QRWLFHV²QRW�D�ZKROHVDOH�VXVSHQVLRQ�RI�WKH�$))+�5XOH�IRU�ORFDO�JRYHUQPHQWV���7KXV��RQO\�WKH�ZLWKGUDZDO�RI�WKH�
/*�����7RRO�LV�HYDOXDWHG�XQGHU�WKH�DUELWUDU\�DQG�FDSULFLRXV�VWDQGDUG�
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UHTXLUHPHQW�WKDW�DJHQF\�DFWLRQ�QRW�EH�DUELWUDU\�RU�FDSULFLRXV�LQFOXGHV�D�UHTXLUHPHQW�WKDW�WKH�

DJHQF\�DGHTXDWHO\�H[SODLQ�LWV�UHVXOW�´����$Q�DJHQF\�WKHUHIRUH�³PXVW�H[DPLQH�WKH�UHOHYDQW�GDWD�

DQG�DUWLFXODWH�D�VDWLVIDFWRU\�H[SODQDWLRQ�IRU�LWV�DFWLRQ�LQFOXGLQJ�D�UDWLRQDO�FRQQHFWLRQ�EHWZHHQ�WKH�

IDFWV�IRXQG�DQG�WKH�FKRLFH�PDGH�´��(QFLQR�0RWRUFDUV������6��&W��DW�������TXRWLQJ�6WDWH�)DUP��

����8�6��DW�������³:KHUH�WKH�DJHQF\�KDV�IDLOHG�WR�SURYLGH�D�UHDVRQHG�H[SODQDWLRQ��RU�ZKHUH�WKH�

UHFRUG�EHOLHV�WKH�DJHQF\¶V�FRQFOXVLRQ��>WKH�FRXUW@�PXVW�XQGR�LWV�DFWLRQ�´��&W\��RI�/�$� Y��6KDODOD��

����)��G������ ������'�&��&LU���������LQWHUQDO�TXRWDWLRQ�PDUNV DQG�FLWDWLRQ�RPLWWHG��

,Q�H[DPLQLQJ�DQ�DJHQF\¶V�GHFLVLRQ��KRZHYHU��D�FRXUW�³PXVW�µQRW�VXEVWLWXWH�LWV�RZQ�

MXGJPHQW�IRU�WKDW�RI�WKH�DJHQF\�¶´��0D\R�Y��5H\QROGV������)��G�������±�� �'�&��&LU�������

�DOWHUDWLRQV�RPLWWHG� �TXRWLQJ�6WDWH�)DUP������8�6��DW������ 5DWKHU��DQ�DJHQF\¶V�GHFLVLRQ�

RUGLQDULO\�ZLOO�EH�XSKHOG�³VR�ORQJ�DV�WKH�DJHQF\�µH[DPLQHG�WKH�UHOHYDQW�GDWD�DQG�DUWLFXODWHG�D�

VDWLVIDFWRU\�H[SODQDWLRQ�IRU�LWV�DFWLRQ��LQFOXGLQJ�D�UDWLRQDO�FRQQHFWLRQ�EHWZHHQ�WKH�IDFWV�IRXQG�

DQG�WKH�FKRLFH�PDGH�¶´��$QLPDO�/HJDO�'HI��)XQG������)��G�DW �����DOWHUDWLRQV�RPLWWHG���TXRWLQJ�

6WDWH�)DUP������8�6��DW�������+8'�KDV�SURYLGHG�DGHTXDWH�UHDVRQLQJ�IRU�LWV�GHFLVLRQ�WR�ZLWKGUDZ�

WKH�/*���� 7RRO��DQG�DFFRUGLQJO\��WKH�SODLQWLIIV�KDYH�IDLOHG�WR�HVWDEOLVK�D�OLNHOLKRRG�RI�VXFFHVV�

RQ WKLV�DUJXPHQW�

7KH�SODLQWLIIV�SUHVHQW�WKUHH�SULPDU\�UHDVRQV�ZK\�+8'¶V�GHFLVLRQ�WR�ZLWKGUDZ�WKH�

/*�����7RRO�DOOHJHGO\�ZDV�DUELWUDU\�DQG�FDSULFLRXV���)LUVW��WKH�SODLQWLIIV�DUJXH�WKDW�³+8'�IDLOHG�

WR�DGHTXDWHO\�H[SODLQ�ZK\�LWV�SURIHVVHG�FRQFHUQV�MXVWLILHG�LWV GHFLVLRQ�WR�ZLWKGUDZ�WKH�$)+�

$VVHVVPHQW�7RRO�´��3OV�¶�0HP��3,�DW�����FDSLWDOL]DWLRQ�RPLWWHG����6HFRQG��WKH�SODLQWLIIV�FRQWHQG�

WKDW�³+8'�LJQRUHG�WKH�EHQHILWV�RI�RQJRLQJ�LPSOHPHQWDWLRQ�RI�WKH�$))+�5XOH�´ ,G� DW����

�FDSLWDOL]DWLRQ�RPLWWHG����)LQDOO\��WKH�SODLQWLIIV�DVVHUW�WKDW�+8'¶V�DFWLRQ�ZDV�³FRQWUDU\�WR�WKH�)DLU�

+RXVLQJ�$FW�´��,G� DW�����FDSLWDOL]DWLRQ�RPLWWHG����7KH�SODLQWLIIV¶�FULWLFDO�DSSUDLVDO�RI�+8'¶V�
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UHDVRQV�IRU�ZLWKGUDZLQJ�WKH /*���� 7RRO�UDLVHV OHJLWLPDWH�FRQFHUQV�EXW��XOWLPDWHO\��IDOOV VKRUW�

RI�HVWDEOLVKLQJ�WKDW�WKH�UHDVRQV�+8'�SURYLGHG�DUH�DUELWUDU\�RU�FDSULFLRXV�

7KH�SODLQWLIIV�ILUVW�FRQWHQG�WKDW�+8'�IDLOHG�WR�DGHTXDWHO\�H[SODLQ�LWV�GHFLVLRQ�WR�

ZLWKGUDZ�WKH�/*�����7RRO�EHFDXVH�LW�GLG�QRW�H[SODLQ�ZK\�WKH�ORZ�DFFHSWDQFH�UDWH�RI�LQLWLDO�$)+�

VXEPLVVLRQV�ZDV�SUREOHPDWLF��LG� DW�����ZK\�+8'¶V�H[SHQGLWXUH�RI�UHVRXUFHV�PDGH�WKH�/*�����

7RRO�XQZRUNDEOH��LG� DW�����KRZ�SXUSRUWHG�GHILFLHQFLHV�LQ�WKH�7RRO�FDXVHG�WKHVH�SUREOHPV��LG� DW�

����DQG�ZK\�WKHVH�SUREOHPV�FRXOG�QRW�EH�IL[HG�E\�D�PHDVXUH�VKRUW�RI�ZLWKGUDZLQJ�WKH�7RRO��LG� DW�

�����0DQ\�RI�WKHVH�FRQFHUQV�VSHDN�IRU�WKHPVHOYHV���,Q�ZLWKGUDZLQJ�WKH�/*���� 7RRO��+8'�

H[SODLQHG�WKDW��EHWZHHQ�2FWREHU������DQG�'HFHPEHU�������+8'�KDG�³UHFHLYHG��UHYLHZHG��DQG�

LVVXHG�LQLWLDO�GHFLVLRQV�RQ����$)+V�VXEPLWWHG�E\�ORFDO�JRYHUQPHQW�SURJUDP�SDUWLFLSDQWV�´�EXW�

WKDW��RI�WKHVH�VXEPLVVLRQV��³D�VLJQLILFDQW�SURSRUWLRQ�RI�SURJUDP�SDUWLFLSDQWV�KDG�GLIILFXOW\�

FRPSOHWLQJ�RU�XQGHUVWDQGLQJ�KRZ�WR�XVH�WKH�7RRO�WR�FRPSOHWH�DFFHSWDEOH�$)+V�´��/*�����

:LWKGUDZDO�1RWLFH�����)HG��5HJ��DW����������2QO\����SHUFHQW�RI�WKH�LQLWLDO�VXEPLVVLRQV�ZHUH�

³GHWHUPLQHG�WR�EH�DFFHSWDEOH�RQ�LQLWLDO�VXEPLVVLRQ�´�DQG�DQRWKHU����SHUFHQW�RI�WKH�VXEPLVVLRQV�

³ZHUH�DFFHSWHG�RQO\�DIWHU�WKH�SURJUDP�SDUWLFLSDQWV�VXEPLWWHG�UHYLVLRQV�DQG�DGGLWLRQDO�

LQIRUPDWLRQ�LQ�WKH�IRUP�RI�DGGHQGXPV�LQ�UHVSRQVH�WR�+8'¶V�WHFKQLFDO�DVVLVWDQFH�´��,G� DW�

������±�����+8'�H[SODLQHG�WKDW�³>W@KH�KLJK�IDLOXUH�UDWH�IURP�WKH�LQLWLDO�URXQG�RI�VXEPLVVLRQV´�

DQG�³WKH�OHYHO�RI�WHFKQLFDO�DVVLVWDQFH�+8'�SURYLGHG�WR�WKLV�LQLWLDO�URXQG RI����$)+V´�LPSDFWHG�

LWV�GHFLVLRQ�EHFDXVH�WKDW�DVVLVWDQFH�³FDQQRW�EH�VFDOHG�XS�WR�DFFRPPRGDWH�WKH�LQFUHDVH�LQ�WKH�

QXPEHU�RI�ORFDO�JRYHUQPHQW�SURJUDP�SDUWLFLSDQWV�ZLWK�$)+�VXEPLVVLRQ�GHDGOLQHV�LQ������DQG�

�����´��,G� DW����������7KH�ORZ�DFFHSWDQFH�UDWH�ZDV�HVSHFLDOO\�SUREOHPDWLF�EHFDXVH�+8'�KDG�

LVVXHG WKH /*���� 7RRO LQ�DQ�DWWHPSW�WR�³FOHDUO\�FRQYH\> @ WKH�DQDO\VLV�RI�IDLU�KRXVLQJ�LVVXHV�

DQG�FRQWULEXWLQJ�IDFWRUV�WKDW�SURJUDP�SDUWLFLSDQWV�PXVW�XQGHUWDNH´ WR�VXEPLW�D�FRPSOLDQW�$)+��



��

/*�����$QQRXQFHPHQW�����)HG��5HJ��DW��������EXW�WKH�ORZ�DFFHSWDQFH�UDWH�RI�LQLWLDO�VXEPLVVLRQV�

LQGLFDWHG�WKDW�WKH�/*�����7RRO�ZDV�QRW�FRQYH\LQJ�WKH�DQDO\VLV�DQG�IDFWRUV�DV�³FOHDUO\´�DV�+8'�

LQWHQGHG�

+8'�DOVR�H[SODLQHG�ZK\�LWV�H[SHQGLWXUH�RI�UHVRXUFHV�WR�DVVLVW�SURJUDP�SDUWLFLSDQWV�

UHQGHUHG�WKH�/*���� 7RRO�XQZRUNDEOH���*LYHQ�WKDW WKLV�7RRO ZDV�H[SHFWHG�WR�³JXLG>H@�SURJUDP�

SDUWLFLSDQWV�WR�SURGXFH�PHDQLQJIXO�$)+V�´�/*�����:LWKGUDZDO�1RWLFH�����)HG��5HJ��DW���������

WKH�IDFW�WKDW�+8'�ZDV�UHTXLUHG�WR�H[SHQG�FRQVLGHUDEOH�UHVRXUFHV�WR�DVVLVW�SDUWLFLSDQWV�ZDV�LQ�

GLUHFW�FRQIOLFW�ZLWK�WKH�JRDO�RI�VLPSOLI\LQJ�WKH�$)+�SURFHVV���,Q�SURPXOJDWLQJ�WKH�$))+�5XOH��

+8'�KDG�HVWLPDWHG�³UHVRXUFH�FRVWV�WR�+8'�RI����PLOOLRQ�DQQXDOO\´�DFURVV�DOO�W\SHV�RI�SURJUDP�

SDUWLFLSDQWV��LQFOXGLQJ�VWDWHV��3+$V��DQG�ORFDO�JRYHUQPHQWV���$))+�5XOH�����)HG��5HJ��DW�

���������,Q�UHYLHZLQJ�WKH�OLPLWHG�XVH�RI�WKH�/*�����7RRO�DORQH��KRZHYHU��+8'�HVWLPDWHG�WKDW�LW�

KDG�VSHQW�³RYHU������PLOOLRQ�RQ�WHFKQLFDO�DVVLVWDQFH�IRU�WKH�LQLWLDO�URXQG�RI��� $)+�VXEPLVVLRQV´

IURP�ORFDO�JRYHUQPHQWV� /*�����:LWKGUDZDO�1RWLFH�����)HG��5HJ� DW���������DQG�QRWHG�WKDW WKH�

QXPEHU�RI�VXFK�VXEPLVVLRQV�ZDV�VODWHG�WR�LQFUHDVH�H[SRQHQWLDOO\��ZLWK�³����ORFDO�JRYHUQPHQW�

SURJUDP�SDUWLFLSDQWV�> @ VFKHGXOHG�WR�VXEPLW�$)+V�WR�+8'´�LQ�������ZKLOH�DW�OHDVW�����$)+V�

ZHUH�H[SHFWHG�LQ��������,G���VHH�DOVR +8'�'HFO��� ��� ,Q�IDFW��+8'�VSHQW�������������RQ�GLUHFW�

WHFKQLFDO�DVVLVWDQFH�RQO\�WR�WKH�&LW\�RI�3KLODGHOSKLD DQG�WKH�3KLODGHOSKLD�+RXVLQJ�$XWKRULW\��VHH

+8'�'HFO� � ����RYHU����������RQ�GLUHFW�WHFKQLFDO�DVVLVWDQFH�IRU�WKH�ILUVW����$)+�VXEPLVVLRQV��

LG� � ����DQG�QHDUO\������PLOOLRQ�RQ�UHJLRQDO�WUDLQLQJV��LG� � �����7KXV��+8'�FRQFOXGHG�WKDW�³>W@KH�

OHYHO�RI�WHFKQLFDO�DVVLVWDQFH�SURYLGHG�WR�WKH�LQLWLDO����SDUWLFLSDQWV�FRXOG�QRW�EH�H[WHQGHG�WR�WKHVH�

QXPEHUV�RI�$)+V�GXH�LQ������DQG������´��/*������:LWKGUDZDO�1RWLFH�����)HG��5HJ��DW��������

+8'�DOVR�H[SODLQHG�WKDW�LW�ZRXOG�QRW�EH�DEOH�WR�³VFDOH�XS´�WKLV�DVVLVWDQFH�WR�

DFFRPPRGDWH�WKDW�LQFUHDVH��EHFDXVH�+8'�VWDIIHUV�DUH�UHTXLUHG�WR�³FRPPXQLFDWH�ZLWK�SURJUDP�



��

SDUWLFLSDQWV´�DQG�PXVW�DVVHVV�$)+V�RQ�D�FDVH�E\�FDVH�EDVLV���,G� DW���������'HIV�¶�2SS¶Q�3,�DW�

��±�����:KLOH�WKH�SODLQWLIIV�FRQWHQG�WKDW�³>W@KH�EXON�RI�+8'¶V�H[SHQGLWXUHV�KDYH�EHHQ�IRU�RQH�

WLPH�VWDUW�XS�FRVWV�RU�IRU�WUDLQLQJV�QRW�SULPDULO\�DWWHQGHG�E\�UHSUHVHQWDWLYHV�RI�WKH�LQLWLDO����

VXEPLVVLRQV�´�3OV�¶ 5HSO\�3,�DW�����+8'�H[SODLQHG�WKDW�WKHVH�FRVWV�ZRXOG�KDYH�WR�EH�UHSHDWHG�LQ�

WKH�FUHDWLRQ�RI�$VVHVVPHQW�7RROV�IRU�RWKHU�SURJUDP�SDUWLFLSDQWV��LQFOXGLQJ�IRU�VWDWHV�DQG�3+$V��

'HIV�¶�2SS¶Q�3,�DW���±�����0RUHRYHU��DOWKRXJK�+8'�³H[SHFWHG�WKDW��SDUWLFXODUO\�DW�WKH�

EHJLQQLQJ��D�QXPEHU�RI�MXULVGLFWLRQV�ZRXOG�QHHG�DGGLWLRQDO�IHHGEDFN�´�3OV�¶�5HSO\�3,�DW���

�TXRWLQJ�3OV�¶�0RW��3,��([�����6HFRQG�'HFO��-DQHW�+RVWHWOHU��³6HFRQG�+RVWHWOHU�'HFO�´��� ����(&)�

1R���������+8'�UHDVRQDEO\�GHWHUPLQHG�WKDW�WKLV�DPRXQW�RI�IHHGEDFN�ZDV�XQZRUNDEOH�JLYHQ�WKH�

DQWLFLSDWHG�LQFUHDVH�LQ�VXEPLVVLRQV�LQ������DQG�������DQG�WKDW�LWV�PRQH\�FRXOG�LQVWHDG�EH�XVHG�

WR�IXUWKHU�IDLU�KRXVLQJ�LQ�RWKHU��SRWHQWLDOO\�PRUH�HIIHFWLYH��ZD\V�

$OWKRXJK�WKH�SODLQWLIIV�FRQWHQG�WKDW�SRWHQWLDOO\�KLJK�FRVWV�LQ������GLG�QRW�MXVWLI\�

ZLWKGUDZLQJ�WKH�WRRO�LQ�������0RW��+U¶J�DW �����±����������±��� +8'�ZDV�QRW�REOLJDWHG�WR�NHHS�

LQ�SODFH�D�V\VWHP�WKDW��LQ�WKH�DJHQF\¶V�YLHZ� GUDLQHG�LWV�ILQDQFLDO�DQG�SHUVRQQHO�UHVRXUFHV�ZKLOH�LW�

VLPXOWDQHRXVO\�H[SHQGHG�UHVRXUFHV�ZRUNLQJ�WR�UHPHG\�WKH�GHIHFWV�LQ�WKH�7RRO� 7KH�SODLQWLIIV¶�

FULWLFLVP�KHUH�HYLGHQFHV�D�VWURQJ�SROLF\�GLIIHUHQFH�ZLWK�+8'�DERXW�UHVRXUFH�DOORFDWLRQ��UDWKHU�

WKDQ�D�VKRZLQJ�WKDW�+8'�PDGH�DQ�DUELWUDU\�RU�FDSULFLRXV�SROLF\�FKRLFH�� 6HH�+HFNOHU�Y��&KDQH\��

����8�6�������������������FRQFOXGLQJ�WKDW�DQ�DJHQF\¶V�DFWLRQ�³WKDW�LV�EDVHG�RQ�YDOLG�UHVRXUFH�

DOORFDWLRQ�GHFLVLRQV�ZLOO�JHQHUDOO\�QRW�EH�DUELWUDU\��FDSULFLRXV��DQ�DEXVH�RI�GLVFUHWLRQ��RU�

RWKHUZLVH�QRW�LQ�DFFRUGDQFH�ZLWK�ODZ´��LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����1DW¶O�7UXVW�IRU�

+LVWRULF�3UHV��Y��%ODQFN������)��6XSS������������'�'�&���������³>7@KH�$3$�GRHV�QRW�SHUPLW�WKLV�

&RXUW�WR�VXEVWLWXWH�LWV�MXGJPHQW�IRU�WKDW�RI�WKH�DJHQF\�ZLWK�UHVSHFW�WR�UHVRXUFH�DOORFDWLRQV��VR�



��

ORQJ�DV�WKRVH�DOORFDWLRQV�DUH�QRW�DUELWUDU\�RU�FDSULFLRXV��DQ�DEXVH�RI�GLVFUHWLRQ�RU�FRQWUDU\�WR�

ODZ�´��FLWLQJ�&LWL]HQV�WR�3UHV��2YHUWRQ�3DUN�Y��9ROSH������8�6��������������������

+8'¶V�ZLWKGUDZDO�QRWLFH�DOVR�H[SODLQHG�KRZ�WKH�7RRO¶V�GHILFLHQFLHV�FUHDWHG�WKHVH�

SUREOHPV��DV�MXVW�RQH�H[DPSOH��WKH�TXHVWLRQV�LQ�WKH�/*���� 7RRO ³YDJXHO\�LQFRUSRUDWH>G@ E\�

UHIHUHQFH´�FHUWDLQ�H[LVWLQJ�UHTXLUHPHQWV�LQ�WKH�&RQVROLGDWHG�3ODQ�UHJXODWLRQV�EXW�³G>LG@ QRW�

H[SOLFLWO\�VWDWH�WKH�VSHFLILF�UHTXLUHPHQWV�RU�DVN�WKDW�SURJUDP�SDUWLFLSDQWV�H[SODLQ�KRZ�WKH\�PHW�

WKHVH�VSHFLILF�UHTXLUHPHQWV�´��/*�����:LWKGUDZDO�1RWLFH�����)HG��5HJ� DW����������+8'�

VSHFLILHG�³DW�OHDVW�VHYHQ�GLIIHUHQW�FDWHJRULHV�RI�FULWLFDO�SUREOHPV�ZLWK�WKH�/RFDO�*RYHUQPHQW�

$VVHVVPHQW�7RRO�´�LQFOXGLQJ�VXFK�SUREOHPV�DV�³>L@QDGHTXDWH�FRPPXQLW\�SDUWLFLSDWLRQ�´�

³LQVXIILFLHQW�XVH�RI�ORFDO�GDWD�DQG�NQRZOHGJH�´�³ODFN�RI�UHJLRQDO�DQDO\VLV�´�DQG�³LQDGHTXDWH�

UHVSRQVHV�GXH�WR�GXSOLFDWLRQ�RI�TXHVWLRQV�´��,G� 7KH�/*�����:LWKGUDZDO�1RWLFH�WKHQ�SURYLGHG�D�

GHWDLOHG�H[SODQDWLRQ�RI�HDFK�RI�WKHVH�VHYHQ�EURDG�FDWHJRULHV��FRQFOXGLQJ�WKDW�³WKLV�VXPPDU\�RI�

LVVXHV�GHVFULEHV�WKH�EDVLV�IRU�+8'¶V�GHWHUPLQDWLRQ�WKDW�WKH�$VVHVVPHQW�7RRO�LV�LQHIIHFWLYH�DQG�

XQGXO\�EXUGHQVRPH�RQ�SURJUDP�SDUWLFLSDQWV�´ ,G� )LQDOO\��UHJDUGLQJ�SRVVLEOH�DSSURDFKHV�VKRUW�

RI�ZLWKGUDZLQJ�WKH�7RRO��+8'�H[SODLQHG�WKDW�³>Z@LWKGUDZDO�DQG�UHYLVLRQ�RI�WKH�$VVHVVPHQW�7RRO�

ZLOO�DOVR�FRQVHUYH�+8'¶V�OLPLWHG�UHVRXUFHV��DOORZLQJ�+8'�WR�XVH�WKRVH�OLPLWHG�UHVRXUFHV�PRUH�

HIIHFWLYHO\�WR�KHOS�SURJUDP�SDUWLFLSDQWV�SURGXFH�PHDQLQJIXO�LPSURYHPHQWV�LQ�WKH�FRPPXQLWLHV�

WKH\�VHUYH�´��,G� DW����������$OWKRXJK�WKH�SODLQWLIIV�KDYH�LGHQWLILHG�VHYHUDO�VWHSV�WKDW�WKH\�DOOHJH�

+8'�FRXOG�KDYH�WDNHQ��VHH 3OV�¶�5HSO\�3,�DW�����+8'�KDV�DGHTXDWHO\�H[SODLQHG�ZK\�+8'�

EHOLHYHG�ZLWKGUDZLQJ WKH /*�����7RRO�ZDV�MXVWLILHG�

7KH�SODLQWLIIV�QH[W�DUJXH�WKDW�+8'�³LJQRUHG�WKH�EHQHILWV�DOUHDG\�DFFUXLQJ�IURP�WKH�$)+�

SURFHVV�´��3OV�¶�0HP��3,�DW�����3OV�¶�5HSO\�3,�DW������$V�+8' H[SODLQV��KRZHYHU��WKH�ZLWKGUDZDO�

RI�WKH�/*���� 7RRO ³ZDV�PRWLYDWHG�LQ�SDUW�E\�D�FRQFHUQ�WKDW�+8'¶V�LQDELOLW\�WR�SURYLGH�
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VXIILFLHQW�WHFKQLFDO�DVVLVWDQFH�LQ������DQG������ZRXOG�PDU�DQ\�SURJUHVV�PDGH�´��'HIV�¶�2SS¶Q�

3,�DW�����FLWLQJ�/*�����:LWKGUDZDO�1RWLFH�����)HG��5HJ��DW�������±������+8'�IXUWKHU�H[SODLQHG�

WKDW�³XQFHUWDLQW\´�UHJDUGLQJ�³KRZ�WR�VXEPLW�DQ�DFFHSWDEOH�$)+´�ZRXOG�OHDG�WR�³XQFHUWDLQW\�

UHJDUGLQJ�WKH�VWDWXV�RI�>SDUWLFLSDQWV¶@�+8'�IXQGHG�SURJUDPV�´ /*�����:LWKGUDZDO�1RWLFH�����

)HG��5HJ��DW���������VXFK�WKDW�ZLWKGUDZLQJ�WKH�7RRO�HQWLUHO\�ZDV�WKH�PRVW�HIIHFWLYH�ZD\�RI�

HOLPLQDWLQJ�WKDW�XQFHUWDLQW\���0RUHRYHU��DV�H[SODLQHG�DERYH��DOWKRXJK�WKH�SODLQWLIIV�FKDUDFWHUL]H�

WKH�ZLWKGUDZDO�RI�WKH�/*�����7RRO�DV�³DQ�XQH[SODLQHG�����GHJUHH�WXUQ�DZD\�IURP�SUHFHGHQW�´�

3OV�¶�0HP��3,�DW�����LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�DOWHUDWLRQV�RPLWWHG���WKH�$))+�5XOH�UHPDLQV�LQ�

HIIHFW��DOEHLW�LQ�D�GLPLQLVKHG�IRUP� DQG�+8'�KDV�QRW�LQGLFDWHG�DEDQGRQPHQW�RI $VVHVVPHQW�

7RROV�DOWRJHWKHU���5DWKHU��+8'�FRQFOXGHG�WKDW�ZLWKGUDZLQJ�WKH�/*�����7RRO�DQG�VROLFLWLQJ�

FRPPHQWV�IRU�IXUWKHU�LPSURYHPHQWV�WR ³PDNH�LW�PRUH�HIIHFWLYH�LQ�DVVLVWLQJ�SURJUDP�SDUWLFLSDQWV´�

ZDV�WKH�EHVW�ZD\�WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ���/*�����:LWKGUDZDO�1RWLFH�����)HG��5HJ��

DW����������,QGHHG��WKH�/*�����:LWKGUDZDO�1RWLFH�H[SODLQV�WKDW�WKH�SDUWLFLSDQWV¶�$)+�GHDGOLQHV�

ZLOO�EH�WULJJHUHG�RQFH�D�UHSODFHPHQW�7RRO�LV�SXEOLVKHG��DQG�WKDW�WKH�SDUWLFLSDQWV�DUH�UHTXLUHG�WR�

³FRQWLQXH�WR�FRPSO\�ZLWK�H[LVWLQJ��RQJRLQJ�OHJDO�REOLJDWLRQV�WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�

�OHJDO�REOLJDWLRQV�ZKLFK�$)+V�ZHUH PHUHO\�LQWHQGHG�WR�KHOS�SDUWLFLSDQWV�SODQ�WR�IXOILOO��´��,G�

+8'�WKXV�ZDV�QRW�UHYHUVLQJ�LWV�SRVLWLRQ�EXW�UDWKHU�WDNLQJ�DQ�DFWLRQ�WKDW�LW�SHUFHLYHG�ZRXOG�EHWWHU�

IXUWKHU�WKH�$))+�5XOH�LQ�WKH�ORQJ�WHUP� $JDLQ��WKH�SODLQWLIIV¶�GLVDJUHHPHQW�ZLWK�+8'¶V�SROLF\�

FKRLFH�FRQFHUQLQJ�WKH�QHHG�IRU�IXUWKHU�LPSURYHPHQWV�WR�WKH�/*�����7RRO WR�FRQWLQXH�LWV�

GHSOR\PHQW GRHV�QRW�UHQGHU�WKLV�DJHQF\�GHFLVLRQ�DUELWUDU\�RU�FDSULFLRXV�

)LQDOO\��WKH�SODLQWLIIV�FRQWHQG�WKDW�³>E@\ UHYHUWLQJ�WR�D�IDLOHG�UHJXODWRU\�V\VWHP�WKDW�+8'�

KDV�DOUHDG\�IRXQG�WR�EH�LQDGHTXDWH��+8'�LV�IDLOLQJ�WR�FDUU\�RXW�LWV�DIILUPDWLYH�GXWLHV�XQGHU�WKH�

)DLU�+RXVLQJ�$FW�´��3OV�¶�0HP 3,��DW�����VHH�DOVR 3OV�¶�5HSO\�3,�DW���±�����7KH�SODLQWLIIV�DUH�
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FRUUHFW�WKDW��LQ�ZLWKGUDZLQJ�WKH�/*���� 7RRO��+8'�LQVWUXFWHG�ORFDO�JRYHUQPHQW�SURJUDP�

SDUWLFLSDQWV�WR�³FRQGXFW�DQ�DQDO\VLV�RI�LPSHGLPHQWV�> @�WR�IDLU�KRXVLQJ�FKRLFH�´�ZKLFK�LV�WKH�

SURFHVV�WKDW�H[LVWHG�SULRU�WR�WKH�SURPXOJDWLRQ�RI�WKH�$))+�5XOH���$,�5HOLDQFH�1RWLFH�����)HG��

5HJ��DW����������7KH�)+$ GRHV�QRW�GHILQH��KRZHYHU��WKH�SUHFLVH�PHWKRGV�E\�ZKLFK�+8'�LV�

REOLJDWHG�WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�DQG�GRHV�QRW�UHTXLUH�+8'�WR�DGRSW�FHUWDLQ�

SURFHGXUHV�RYHU�RWKHUV���,QGHHG��DV�+8'�QRWHV��SURJUDP�SDUWLFLSDQWV�³KDYH�DQ�LQGHSHQGHQW�

REOLJDWLRQ�WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ��UHJDUGOHVV�>RI@�ZKHWKHU�WKH\�FRQGXFW�DQ�$)+�RU�

DQ�$,�´��'HIV�¶�2SS¶Q�3,�DW�����FLWLQJ����8�6�&���� ������E�����������F���G������������E������

�����G�����%���

,Q�VXSSRUW�RI�WKLV�DUJXPHQW��WKH�SODLQWLIIV�RIIHU�VHYHUDO�FDVHV�WR�VKRZ�WKDW�³FRXUWV�KDYH�

FRQVLVWHQWO\�IRXQG´�WKDW�³WKH�)DLU�+RXVLQJ�$FW�LPSRVHV�RQ�+8'�D�GXW\�WR�SURYLGH�D�VWURQJ�

V\VWHP�RI�RYHUVLJKW�DQG�DFFRXQWDELOLW\�WKDW�HQVXUHV�UHFLSLHQWV�RI�IHGHUDO�IXQGV�DFWXDOO\�WDNH�

PHDQLQJIXO�VWHSV�WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�´��3OV�¶�0HP��3,�DW�����FLWLQJ�6KDQQRQ������

)��G�DW����±����1$$&3������)��G�DW������7KRPSVRQ�Y��8�6��'HS¶W�RI�+RXV��	�8UEDQ�'HY�������

)��6XSS���G������'��0G�����������1HLWKHU�6KDQQRQ QRU�1$$&3 GLVFXVVHV�WKH�$,�SURFHVV��

KRZHYHU���,Q�6KDQQRQ��WKH�SODLQWLIIV�DOOHJHG�WKDW�³+8'�KDG�QR�SURFHGXUHV�IRU�FRQVLGHUDWLRQ�RI�

DQG�LQ�IDFW�GLG�QRW�FRQVLGHU�>WKH@�HIIHFW�RQ�UDFLDO�FRQFHQWUDWLRQ´�UHVXOWLQJ�IURP�D�SURSRVHG�

DSDUWPHQW�SURMHFW���6KDQQRQ������)��G�DW�������7KH�7KLUG�&LUFXLW�FRQFOXGHG�WKDW��DOWKRXJK�+8'�

PD\�H[HUFLVH�³EURDG�GLVFUHWLRQ WR�FKRRVH EHWZHHQ�DOWHUQDWLYH�PHWKRGV�RI�DFKLHYLQJ�WKH�QDWLRQDO�

KRXVLQJ�REMHFWLYHV�´�LG� DW������+8'�PXVW�QHYHUWKHOHVV�H[HUFLVH�WKDW�GLVFUHWLRQ�³ZLWKLQ�WKH�

IUDPHZRUN�RI�WKH�QDWLRQDO�SROLF\�DJDLQVW�GLVFULPLQDWLRQ�LQ�IHGHUDOO\�DVVLVWHG�KRXVLQJ´�DQG�PXVW�

FRQVLGHU�³VRFLDO�IDFWRUV´�LQFOXGLQJ�UDFH�GLVFULPLQDWLRQ��LG� 7KH�FRXUW�GLG�QRW�DGGUHVV�WKH�HIILFDF\�

RI�WKH�$,�SURFHVV�LQ�SDUWLFXODU��KRZHYHU���



��

6LPLODUO\��LQ�1$$&3��WKH�SODLQWLIIV�DOOHJHG�WKDW�³+8'�KDG�IDLOHG�WR�HQIRUFH�FRQVWLWXWLRQDO�

DQG�VWDWXWRU\�SURVFULSWLRQV�DJDLQVW�GLVFULPLQDWLRQ�LQ�)HGHUDOO\�DVVLVWHG�SURJUDPV�´��1$$&3������

)��G�DW������LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG����7KH�)LUVW�&LUFXLW�FRQFOXGHG�WKDW�+8'�PXVW�³GR�

PRUH�WKDQ�VLPSO\�UHIUDLQ�IURP�GLVFULPLQDWLQJ��DQG�IURP�SXUSRVHO\�DLGLQJ�GLVFULPLQDWLRQ�E\�

RWKHUV��´�LG� DW������DQG�PXVW�LQVWHDG�³WDNH�VHULRXVO\�LWV�PLQLPDO�7LWOH�9,,,�REOLJDWLRQ�WR�HYDOXDWH�

DOWHUQDWLYH�FRXUVHV�RI�DFWLRQ�LQ�OLJKW�RI�WKHLU�HIIHFW�XSRQ�RSHQ�KRXVLQJ�´�LG� DW�������1$$&3 DOVR

GLG�QRW�DGGUHVV�WKH�$,�SURFHVV�VSHFLILFDOO\��EXW�UDWKHU�FRQFOXGHG�WKDW�FRXUWV�PXVW�³GHFLGH�

ZKHWKHU��RYHU�WLPH��+8'¶V�SDWWHUQ�RI�DFWLYLW\�UHYHDOV�D�IDLOXUH�WR�OLYH�XS�WR�LWV�REOLJDWLRQ�´��,G� DW�

����

,Q�7KRPSVRQ��WKH�'LVWULFW�RI�0DU\ODQG�GLG�FRQVLGHU�WKH�$,�SURFHVV�LQ�DGGUHVVLQJ�D�

FKDOOHQJH�LQ�ZKLFK�WKH�SODLQWLIIV�DOOHJHG�WKDW�%DOWLPRUH�&LW\�KDG�GLVFULPLQDWHG�DJDLQVW�UHVLGHQWV�

RI�SXEOLF�KRXVLQJ�XQLWV�RQ�WKH�EDVLV�RI�UDFH���7KRPSVRQ������)��6XSS���G�DW�������,Q�FRQFOXGLQJ�

WKDW�WKH�IHGHUDO�GHIHQGDQWV�KDG�³IDLO>HG@�DGHTXDWHO\�WR�FRQVLGHU�UHJLRQDO�DSSURDFKHV�WR�DPHOLRUDWH�

UDFLDO�VHJUHJDWLRQ�LQ�SXEOLF�KRXVLQJ�LQ�WKH�%DOWLPRUH�5HJLRQ�´�LG� DW������WKH�FRXUW�DQDO\]HG�

%DOWLPRUH�&LW\¶V�$,�DQG�+8'¶V�UHYLHZ�RI�WKH�$,��EXW�WKH�FRXUW�GLG�QRW�FRQFOXGH�WKDW�WKH�$,�

SURFHVV�LWVHOI�ZDV�WR�EODPH���5DWKHU��WKH�FRXUW�IRFXVHG�RQ�+8'¶V�LQDSSURSULDWHO\�QDUURZ�IRFXV�

RQ�³UHDUUDQJLQJ�%DOWLPRUH¶V�SXEOLF�KRXVLQJ�UHVLGHQWV�ZLWKLQ�WKH�%DOWLPRUH�&LW\�OLPLWV�´�UDWKHU�

WKDQ�RQ�³WKH�HIIHFW�RI�LWV�SROLFLHV�RQ�WKH�UDFLDO�DQG�VRFLRHFRQRPLF�FRPSRVLWLRQ�RI�WKH�

VXUURXQGLQJ�DUHD´�DQG�RQ�³UHJLRQDO�DSSURDFKHV�WR�SURPRWLQJ�IDLU�KRXVLQJ�RSSRUWXQLWLHV�IRU�

$IULFDQ�$PHULFDQ�SXEOLF�KRXVLQJ�UHVLGHQWV�LQ�WKH�%DOWLPRUH�5HJLRQ�´��,G� DW�������7KXV��ZKLOH�

6KDQQRQ��1$$&3��DQG�7KRPSVRQ HDFK�IDXOW�+8'�IRU�IDLOLQJ�WR�³OLYH�XS�WR�LWV�VWDWXWRU\�PDQGDWH´�

WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�DQG�FRQVLGHU�UDFH�GLVFULPLQDWLRQ��LG���WKRVH�FDVHV�GR�QRW�KROG�

WKDW�WKH�$,�SURFHVV�LWVHOI�LV�DQ�LPSURSHU�PHWKRG�RI�IXOILOOLQJ�WKDW�REOLJDWLRQ���+8'�KDV�³EURDG�
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GLVFUHWLRQ�WR�FKRRVH�EHWZHHQ�DOWHUQDWLYH�PHWKRGV�RI�DFKLHYLQJ�WKH�QDWLRQDO�KRXVLQJ�REMHFWLYHV VHW�

IRUWK�LQ�WKH�VHYHUDO�DSSOLFDEOH�VWDWXWHV�´�6KDQQRQ������)��G�DW������DQG�WKH�&RXUW�PD\�QRW�

VXEVWLWXWH�LWV�MXGJPHQW�IRU�+8'¶V�LQ�GHWHUPLQLQJ�WKH�EHVW�ZD\�RI�GRLQJ�VR�

7KXV��FRQWUDU\�WR�WKH�SODLQWLIIV¶�DVVHUWLRQV��WKH�DJHQF\�³DGHTXDWHO\�H[SODLQ>HG@�ZK\�

>+8'¶V@�SURIHVVHG�FRQFHUQV�MXVWLILHG�LWV�GHFLVLRQ�WR�ZLWKGUDZ�WKH�$)+�$VVHVVPHQW�7RRO�´��3OV�¶�

0HP��3,�DW�����FDSLWDOL]DWLRQ�RPLWWHG���HQJDJHG�LQ�UHDVRQHG�GHFLVLRQPDNLQJ��DQG�GLG�QRW�DFW�

FRQWUDU\�WR�WKH�)DLU�+RXVLQJ�$FW���$FFRUGLQJO\��HYHQ�KDG�WKH�SODLQWLIIV�KDG�RUJDQL]DWLRQDO�

VWDQGLQJ��WKH\�ZRXOG�QRW�KDYH�VKRZQ�D�OLNHOLKRRG�RI�VXFFHVV�RQ�WKHLU�FODLP�WKDW�+8'¶V�DFWLRQ�

ZDV�DUELWUDU\�RU�FDSULFLRXV�

�� 5LVN�RI�,UUHSDUDEOH�+DUP

³7KH�SDUW\�VHHNLQJ�D�SUHOLPLQDU\�LQMXQFWLRQ�PXVW�PDNH�WZR�VKRZLQJV�WR�GHPRQVWUDWH�

LUUHSDUDEOH�KDUP�´��/HDJXH�RI�:RPHQ�9RWHUV������)��G�DW�����³)LUVW��WKH�KDUP�PXVW�EH�µFHUWDLQ�

DQG�JUHDW�¶�µDFWXDO�DQG�QRW�WKHRUHWLFDO�¶�DQG�VR�µLPPLQHQW�WKDW�WKHUH�LV�D�FOHDU�DQG�SUHVHQW�QHHG�IRU�

HTXLWDEOH�UHOLHI�WR�SUHYHQW�LUUHSDUDEOH�KDUP�¶´��,G� DW��±���DOWHUDWLRQ�RPLWWHG���TXRWLQJ�

&KDSODLQF\�RI�)XOO�*RVSHO�&KXUFKHV�Y��(QJODQG������)��G�����������'�&��&LU�����������³6HFRQG��

WKH�KDUP�µPXVW�EH�EH\RQG�UHPHGLDWLRQ�¶´��,G� DW����TXRWLQJ�&KDSODLQF\������)��G�DW��������$V�

GLVFXVVHG�VXSUD 3DUW�,,,�$����DQ RUJDQL]DWLRQDO�SDUW\�HVWDEOLVKHV�VXFK�KDUP�LI�WKH�³DFWLRQV�WDNHQ�

E\�>WKH�GHIHQGDQW@�KDYH�µSHUFHSWLEO\�LPSDLUHG¶�WKH�>RUJDQL]DWLRQ¶V@�SURJUDPV�´��)DLU�(PS¶W�

&RXQFLO�RI�*UHDWHU�:DVK���,QF��Y��%0&�0NWJ��&RUS������)��G�������������'�&��&LU��������

�TXRWLQJ�+DYHQV������8�6��DW��������³,I�VR��WKH�RUJDQL]DWLRQ�PXVW�WKHQ�DOVR�VKRZ�WKDW�WKH�

GHIHQGDQW¶V�DFWLRQV�µGLUHFWO\�FRQIOLFW�ZLWK�WKH�RUJDQL]DWLRQ¶V�PLVVLRQ�¶´��/HDJXH�RI�:RPHQ�

9RWHUV������)��G�DW����TXRWLQJ�17(8������)��G�DW���������

7KH�SODLQWLIIV�FRQWHQG�WKDW�³+8'¶V�XQODZIXO�ZLWKGUDZDO�RI�WKH�$VVHVVPHQW�7RRO��

VXVSHQVLRQ�RI�WKH�$)+�SURFHVV��DQG�UHYHUVLRQ�WR�WKH�$,�SURFHVV�LV�FDXVLQJ��DQG�DEVHQW�DQ�



��

LQMXQFWLRQ�ZLOO�FRQWLQXH�WR�FDXVH��LUUHSDUDEOH�KDUP´�WR�WKH�SODLQWLIIV���3OV�¶�0HP��3,�DW������$V�

GLVFXVVHG�DERYH��KRZHYHU��WKH�SODLQWLIIV�KDYH�IDLOHG�WR�VKRZ�HYHQ�D�VXEVWDQWLDO�OLNHOLKRRG�RI�

VWDQGLQJ²UDWKHU��WKH\�KDYH�IDLOHG�WR�HVWDEOLVK�$UWLFOH�,,,�VWDQGLQJ EHFDXVH�WKH\ KDYH�IDLOHG�WR�

HVWDEOLVK�DQ�LQMXU\�LQ�IDFW���:LWKRXW�DQ�LQMXU\�LQ�IDFW��WKH�SODLQWLIIV�KDYH�QRW�VXIIHUHG�WKH�KLJKHU�

WKUHVKROG�RI�³LUUHSDUDEOH�KDUP´�WKDW�LV�UHTXLUHG�IRU�D�SUHOLPLQDU\�LQMXQFWLRQ� /HDJXH�RI�:RPHQ�

9RWHUV������)��G DW���

�� %DODQFH�RI�(TXLWLHV�DQG�3XEOLF�,QWHUHVW

7KH�WKLUG�DQG�IRXUWK�IDFWRUV�WKDW�FRXUWV�FRQVLGHU�LQ�GHWHUPLQLQJ�ZKHWKHU�D�SUHOLPLQDU\�

LQMXQFWLRQ�LV�ZDUUDQWHG�DUH�³D�EDODQFH�RI�WKH�HTXLWLHV�LQ�>WKH�SODLQWLIIV¶@�IDYRU��DQG�DFFRUG�ZLWK�

WKH�SXEOLF�LQWHUHVW�´��,G� DW����TXRWLQJ�3XUVXLQJ�$P�¶V�*UHDWQHVV������)��G�DW �������,Q�HYDOXDWLQJ�

WKHVH�IDFWRUV��FRXUWV�PXVW�³EDODQFH�WKH�FRPSHWLQJ�FODLPV�RI�LQMXU\�DQG�PXVW�FRQVLGHU�WKH�HIIHFW�

RQ�HDFK�SDUW\�RI�WKH�JUDQWLQJ�RU�ZLWKKROGLQJ�RI�WKH�UHTXHVWHG�UHOLHI�´��$PRFR 3URG��&R��Y��9LOO��RI�

*DPEHOO������8�6������������������

7KH�SODLQWLIIV�DUJXH�WKDW�ERWK�WKH�EDODQFH�RI�WKH�HTXLWLHV�DQG�WKH�SXEOLF�LQWHUHVW�VXSSRUW�

WKHLU�UHTXHVW�IRU�SUHOLPLQDU\�UHOLHI��FRQWHQGLQJ�WKDW ³>D@�SUHOLPLQDU\�LQMXQFWLRQ�ZRXOG�QRW�KDUP�

+8'�´�3OV�¶�0HP��3,�DW���� EHFDXVH�³>W@KHUH�LV�JHQHUDOO\�QR�SXEOLF�LQWHUHVW�LQ�WKH�SHUSHWXDWLRQ�RI�

DQ�XQODZIXO�DJHQF\�DFWLRQ�´�LG� �LQWHUQDO�TXRWDWLRQ�PDUNV�RPLWWHG��DOWHUDWLRQ�LQ�RULJLQDO�� DQG�

EHFDXVH�WKH�$))+�5XOH�KDV�SURYLGHG�³VXEVWDQWLDO�EHQHILW�QRW�RQO\�IRU�SURJUDP�SDUWLFLSDQWV�EXW�

DOVR�IRU�WKH�FRPPXQLWLHV�WKH\�VHUYH�DQG�WKH�8QLWHG�6WDWHV�DV�D�ZKROH�´�LG� DW�����LQWHUQDO�

TXRWDWLRQ�PDUNV�RPLWWHG����$JDLQ��WKH�SODLQWLIIV�KDYH�QRW�VXIIHUHG�DQ�LQMXU\�DV�D�UHVXOW�RI�+8'¶V�

DFWLRQV���%\�FRQWUDVW��DOWKRXJK�WKH�SODLQWLIIV�FRQWHQG�WKDW�³>D@�SUHOLPLQDU\�LQMXQFWLRQ�ZRXOG�QRW�

KDUP�+8'�´�LG� DW�����UHTXLULQJ�+8'�WR�OHDYH�WKH�/*���� 7RRO�LQ�SODFH�DQG�SURYLGH�DVVLVWDQFH�

WR�WKH�ORFDO�JRYHUQPHQWV�UHTXLUHG�WR�VXEPLW�$)+V�ZRXOG�UHTXLUH�WKH�H[SHQGLWXUH�RI�SRWHQWLDOO\�

PLOOLRQV�RI�GROODUV�WKDW�FRXOG�RWKHUZLVH�EH�GLUHFWHG�WRZDUG�LPSURYLQJ�WKH�$VVHVVPHQW�7RRO RU�



��

RWKHU�IHGHUDO�KRXVLQJ�SULRULWLHV���6HH 'HIV�¶�2SS¶Q�3,�DW������+8'�ZRXOG�DOVR�KDYH�WR�³PDNH�

VXEVWDQWLDO�UHDOORFDWLRQV�RI�UHVRXUFHV�WR�PDLQWDLQ�WKH�QHFHVVDU\�LQYROYHPHQW�LQ�$)+�UHYLHZV�´�LG�

�FLWLQJ�+8' 'HFO���� ��±�����DV�IDLOXUH�WR�SURYLGH�DGHTXDWH�DVVLVWDQFH�WR�ORFDO�JRYHUQPHQWV�

PLJKW�³UXQ�WKH�ULVN�RI�HQGDQJHULQJ�WKHLU�UHFHLSW�RI�IHGHUDO�IXQGV�VKRXOG�+8'�SURYH�XQDEOH�WR�

JXLGH�WKHP�WKURXJK�WKH�$)+�SURFHVV�XVLQJ�WKH�GHIHFWLYH�WRRO�´�LG� DW���±���� )LQDOO\��DOWKRXJK�

WKH�SODLQWLIIV�DUH�FRUUHFW�WKDW�³>W@KHUH�LV�JHQHUDOO\�QR�SXEOLF�LQWHUHVW�LQ�WKH�SHUSHWXDWLRQ�RI�

XQODZIXO�DJHQF\�DFWLRQ�´�3OV�¶�0HP��3,�DW�����TXRWLQJ�/HDJXH�RI�:RPHQ�9RWHUV������)��G�DW������

+8'¶V�DFWLRQV�LQ�ZLWKGUDZLQJ�WKH�/*���� 7RRO�ZHUH�QRW�XQODZIXO��DV�GLVFXVVHG�DERYH���

$FFRUGLQJO\��WKH�SODLQWLIIV��HYHQ�LI�WKH\�KDG�VWDQGLQJ��ZRXOG�QRW�KDYH�PHW�WKHLU�EXUGHQV�RI�

VKRZLQJ�WKDW�WKH�EDODQFH�RI�HTXLWLHV�DQG�FRQVLGHUDWLRQ�RI�WKH�SXEOLF�LQWHUHVW�VXSSRUW�WKH�

LQMXQFWLYH�UHOLHI�WKH\�VHHN�

&� 1HZ�<RUN�6WDWH¶V�0RWLRQ�WR�,QWHUYHQH

)HGHUDO�5XOH�RI�&LYLO�3URFHGXUH����VWDWHV�WKDW�WKH�&RXUW�³PXVW�SHUPLW�DQ\RQH�WR�LQWHUYHQH�

ZKR�� � ��FODLPV�DQ�LQWHUHVW�UHODWLQJ�WR�WKH�SURSHUW\�RU�WUDQVDFWLRQ�WKDW�LV�WKH�VXEMHFW�RI�WKH�DFWLRQ��

DQG�LV�VR�VLWXDWHG�WKDW�GLVSRVLQJ�RI�WKH�DFWLRQ�PD\�DV�D�SUDFWLFDO�PDWWHU�LPSDLU�RU�LPSHGH�WKH�

PRYDQW¶V�DELOLW\�WR�SURWHFW�LWV�LQWHUHVW��XQOHVV�H[LVWLQJ�SDUWLHV�DGHTXDWHO\�UHSUHVHQW�WKDW�LQWHUHVW�´��

)('� 5� &,9� 3�����D�������7R�LQWHUYHQH�DV�D�PDWWHU�RI�ULJKW�XQGHU�5XOH����D���³��� WKH�DSSOLFDWLRQ�

WR�LQWHUYHQH�PXVW�EH�WLPHO\����� WKH�DSSOLFDQW�PXVW�GHPRQVWUDWH�D�OHJDOO\�SURWHFWHG�LQWHUHVW�LQ�WKH�

DFWLRQ����� WKH�DFWLRQ�PXVW�WKUHDWHQ�WR�LPSDLU�WKDW�LQWHUHVW��DQG���� QR�SDUW\ WR�WKH�DFWLRQ�FDQ�EH�DQ�

DGHTXDWH�UHSUHVHQWDWLYH�RI�WKH�DSSOLFDQW¶V�LQWHUHVWV�´��.DUVQHU�Y��/RWKLDQ������)��G����������

�'�&��&LU���������TXRWLQJ�6(&�Y��3UXGHQWLDO�6HF��,QF�������)��G�����������'�&��&LU����������VHH�

DOVR�$UHI�Y��+ROGHU������)��6XSS���G����� �����'�'�&����������,I�D�PRYDQW�GRHV�QRW�PHHW�WKH�

UHTXLUHPHQWV�WR�LQWHUYHQH�DV�D�PDWWHU�RI�ULJKW��LQWHUYHQWLRQ�PD\�QRQHWKHOHVV EH DOORZHG��SXUVXDQW�



��

WR�5XOH����E���LI�WKH�PRYDQW�³KDV�D�FODLP�RU�GHIHQVH�WKDW�VKDUHV�ZLWK�WKH�PDLQ�DFWLRQ�D�FRPPRQ�

TXHVWLRQ�RI�ODZ�RU�IDFW�´��)('� 5� &,9� 3�����E�����%��

)RU�HLWKHU�LQWHUYHQWLRQ�DV�D�PDWWHU�RI�ULJKW�RU�SHUPLVVLYH�LQWHUYHQWLRQ��KRZHYHU��WKH�

PRYDQW�PXVW�HVWDEOLVK�$UWLFOH�,,,�VWDQGLQJ���6HH 'HXWVFKH�%DQN������)��G�DW �����³,W�LV�> @�FLUFXLW�

ODZ�WKDW�LQWHUYHQRUV�PXVW�GHPRQVWUDWH�$UWLFOH�,,,�VWDQGLQJ�´���)XQG�IRU�$QLPDOV��,QF��Y��1RUWRQ��

����)��G���������±����'�&��&LU���������³>,@Q�DGGLWLRQ�WR�HVWDEOLVKLQJ�LWV�TXDOLILFDWLRQ�IRU�

LQWHUYHQWLRQ�XQGHU�5XOH����D������D�SDUW\�VHHNLQJ�WR�LQWHUYHQH�DV�RI�ULJKW�PXVW�GHPRQVWUDWH�WKDW�LW�

KDV�VWDQGLQJ�XQGHU�$UWLFOH�,,,�RI�WKH�&RQVWLWXWLRQ�´����1HZ�<RUN�KDV�IDLOHG�WR�GR�VR�

1HZ�<RUN�FRQWHQGV�WKDW�+8'¶V�ZLWKGUDZDO�RI�WKH�/*���� 7RRO�FDXVHV�LQMXU\�WR�WKH�

6WDWH¶V�SURSULHWDU\�LQWHUHVWV�EHFDXVH�WKDW�DFWLRQ�³ZLOO�PDNH�LW�PRUH�GLIILFXOW�IRU�1HZ�<RUN¶V�ORFDO�

MXULVGLFWLRQV�WR�DQDO\]H�EDUULHUV�WR�IDLU�KRXVLQJ�FKRLFHV�RU�LGHQWLI\�PHDQLQJIXO�DFWLRQV�WR�DGGUHVV�

WKHVH�EDUULHUV�´�1<6¶V 0HP��DW����EXW�WKLV�SXUSRUWHG�LQMXU\�LV�VSHFXODWLYH���:KLOH�1HZ�<RUN�

FRQWHQGV�WKDW�LWV�VWDWH�KRXVLQJ�DXWKRULW\�³UHYLHZV�DQG�UHOLHV�XSRQ�WKH�GDWD�DQG�DQDO\VHV�WKDW�ORFDO�

MXULVGLFWLRQV�VXEPLW�WR�+8'´�DQG�LV�WKHUHIRUH�KDUPHG�E\�+8'¶V�ZLWKGUDZDO�RI�WKLV $VVHVVPHQW�

7RRO��LG� DW����WKH�6WDWH�LV�IUHH�WR�UHTXLUH�VXEPLVVLRQV�RI�LWV�RZQ���,QGHHG��+8'¶V�UHVSRQVHV�WR�

FRPPHQWV�RQ�WKH�$))+�5XOH�LQGLFDWH�WKDW�PDQ\�RWKHU�DYHQXHV�UHPDLQ�RSHQ�WR�6WDWHV�VHHNLQJ�WR�

DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ���)RU�H[DPSOH��VWDWH�KRXVLQJ�ILQDQFH�DJHQFLHV�PXVW�VWLOO�XVH�

4XDOLILHG�$OORFDWLRQ�3ODQV��³4$3V´��WR�³HVWDEOLVK�WKH�FULWHULD�E\�ZKLFK�DSSOLFDQWV ZLOO�EH�

DZDUGHG�ORZ�LQFRPH�KRXVLQJ�WD[�FUHGLWV�´��$))+�5XOH�����)HG��5HJ��DW����������$OWKRXJK�

FRPPHQWHUV�UHTXHVWHG�WKDW�4$3V�EH�LQFOXGHG�LQ�WKH�$)+�SURFHVV��+8'�UHMHFWHG�WKLV�SURSRVDO�

DQG�HQFRXUDJHG�³LQQRYDWLYH�DSSURDFKHV�E\�6WDWHV�WR�HQFRXUDJH�VWDWH�KRXVLQJ�ILQDQFH�DJHQFLHV�WR�



��

DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�WKURXJK�EHQHILWV�DQG�LQFHQWLYHV�´��,G� 1HZ�<RUN�WKXV�UHPDLQV�

DEOH�WR�XVH�4$3V��DPRQJ�RWKHU�SURFHVVHV��WR�IXUWKHU�LWV�IDLU�KRXVLQJ�JRDOV���

0RUHRYHU��1HZ�<RUN�LV�QRW�D�ORFDO�JRYHUQPHQW�HQWLWOHG�WR�XVH�WKH�/*���� 7RRO��UDWKHU��

1HZ�<RUN�FODLPV�WKDW�LWV�DOOHJHG�LQWHUHVW�DULVHV�EHFDXVH�³LWV�RZQ�DELOLW\�WR�FRPSO\�ZLWK�WKH�)DLU�

+RXVLQJ�$FW�LV�XQGHUPLQHG�E\�+8'¶V�VXVSHQVLRQ�DQG�ZLWKGUDZDO�RI�LWV�IDLU�KRXVLQJ�JXLGDQFH�

IRU�ORFDO�JRYHUQPHQWV�´��1<6¶V 5HSO\ 6XSS��0RW��,QWHUYHQH��³1<6¶V�5HSO\´� DW����(&)�1R�������

7KH�IHDU�WKDW�ORFDO�JRYHUQPHQWV¶�$,V�ZLOO�EH�OHVV�³UREXVW´�RU�³FRPSOHWH´�WKDQ�WKH�$)+V�WKDW�WKH\�

ZRXOG�KDYH�EHHQ�UHTXLUHG�WR�VXEPLW�ZLWK�WKH�/*�����7RRO�LQ�SODFH LV�KDUGO\�D�FRQFUHWH�DQG�

SDUWLFXODUL]HG�LQMXU\���6HH 1<6¶V 0HP��DW�����/RFDO�JRYHUQPHQWV�DUH�VWLOO�UHTXLUHG�WR�VXEPLW�$,V�

DQG��XQGHU�WKH�SURYLVLRQV�RI�WKH�$))+�5XOH�WKDW�UHPDLQ�DFWLYH��DUH�UHTXLUHG�WR�IXOILOO�HQKDQFHG�

UHFRUGNHHSLQJ��FHUWLILFDWLRQ��DQG�FRPPXQLW\�SDUWLFLSDWLRQ�VWDQGDUGV���6HH ���&�)�5���� �������

���������������,QGHHG� ���&�)�5��� ��������E��UHTXLUHV�6WDWHV�WR�³HVWDEOLVK�UHFRUGNHHSLQJ�

UHTXLUHPHQWV�IRU�XQLWV�RI�JHQHUDO�ORFDO�JRYHUQPHQW�UHFHLYLQJ�&'%*�IXQGV�WKDW�DUH�VXIILFLHQW�WR�

IDFLOLWDWH�UHYLHZV�DQG�DXGLWV�RI�VXFK�XQLWV�´�WKHUHE\�DXWKRUL]LQJ�6WDWHV�WR�LPSRVH�VXFK�

UHFRUGNHHSLQJ�UHTXLUHPHQWV�DV�WKH\�VHH�ILW�� ,Q�DGGLWLRQ��JLYHQ�WKH�ORZ�VXFFHVV�UDWH�RI�WKH�ILUVW�

URXQG�RI�$)+�VXEPLVVLRQV� 1HZ�<RUN�KDV�QR�DVVXUDQFHV�WKDW�WKH�ORFDO�JRYHUQPHQWV¶�$)+V�

ZRXOG�KDYH�EHHQ�PRUH�KHOSIXO�WKDQ�WKH�$,V�ZLOO�EH�

1HZ�<RUN�DOVR�FRQWHQGV�WKDW�³+8'¶V�UHFHQW�DFWLRQV�DOVR�GLUHFWO\�LQMXUH�WKH�6WDWH¶V�

SDUHQV�SDWULDH LQWHUHVWV�´�1<6¶V�0HP� DW����WKHUHE\�FDXVLQJ�LQMXU\�WR�WKH�6WDWH¶V�³TXDVL�

VRYHUHLJQ�LQWHUHVWV�´�1<6¶V 5HSO\�DW��±����*HQHUDOO\��³D�6WDWH�GRHV�QRW�KDYH�VWDQGLQJ�DV�SDUHQV�

�� 1HZ�<RUN�H[SODLQHG��DW�WKH�PRWLRQV�KHDULQJ��WKDW�XVLQJ�4$3V�LQ�SODFH�RI�WKH�$)+�SURFHVV�ZRXOG�EH�
³LQDGHTXDWH � � ��FRPSDUHG�WR�WKH�$)+V´�EHFDXVH�VRPH�DUHDV�RI�WKH 6WDWH�³GRQ¶W�KDYH�ORZ�LQFRPH�KRXVLQJ´�DQG�
EHFDXVH�WKH�6WDWH�³GR>HV@Q¶W�QHFHVVDU\�DZDUG�>ORZ�LQFRPH�KRXVLQJ�WD[�FUHGLWV@�HYHU\�\HDU� RU�HYHQ�>HYHU\@�ILYH�
\HDUV�´��0RW��+U¶J�DW������±�����(YHQ�UHFRJQL]LQJ�WKDW�VRPH�SDUWV�RI�WKH�6WDWH�PD\�QRW�DZDUG�ORZ�LQFRPH�KRXVLQJ�
WD[�FUHGLWV��KRZHYHU��1HZ�<RUN�SURYLGHG�QR�UHDVRQ�ZK\�ORFDO�JRYHUQPHQW�SURJUDP�SDUWLFLSDQWV�WKDW�GR�DZDUG�VXFK�
FUHGLWV�FRXOG�QRW�XVH�4$3V�WR�KHOS�IXUWKHU�IDLU�KRXVLQJ���6HH $))+�5XOH�����)HG��5HJ��DW���������HQFRXUDJLQJ�VWDWHV�
WR�H[SORUH�³LQQRYDWLYH�DSSURDFKHV´�WR�IXUWKHULQJ�IDLU�KRXVLQJ��



��

SDWULDH WR�EULQJ�DQ�DFWLRQ�DJDLQVW�WKH�)HGHUDO�*RYHUQPHQW�´��0G��3HRSOH¶V�&RXQVHO�Y��)(5&������

)��G�����������'�&��&LU������� �DOWHUDWLRQ�RPLWWHG����1HZ�<RUN�SRLQWV�WR�D�OLQH�RI�GLVWULFW�FRXUW�

FDVHV��SULPDULO\�LQ�1HZ�<RUN�GLVWULFW�FRXUWV��WKDW�KDYH�³DOORZHG�6WDWHV�WR�EULQJ�VXLWV�SDUHQV�

SDWULDH DJDLQVW�WKH�IHGHUDO�JRYHUQPHQW�ZKHUH�HQIRUFHPHQW�RI�D�IHGHUDO�ULJKW�LV�VRXJKW��UDWKHU�

WKDQ�WKH�DYRLGDQFH�RI�D�IHGHUDO�VWDWXWH�´��1HZ�<RUN�Y��6HEHOLXV��1R�����FY������������:/�

���������DW��� �1�'�1�<��-XQH������������VHH�DOVR�0DVVDFKXVHWWV�Y��(3$������8�6�����������

Q������������UHFRJQL]LQJ�D�³FULWLFDO�GLIIHUHQFH�EHWZHHQ�DOORZLQJ�D�6WDWH�µWR�SURWHFW�KHU�FLWL]HQV�

IURP�WKH�RSHUDWLRQ�RI�IHGHUDO�VWDWXWHV¶��ZKLFK�LV�ZKDW�0HOORQ SURKLELWV��DQG�DOORZLQJ�D�6WDWH�WR�

DVVHUW�LWV�ULJKWV�XQGHU�IHGHUDO�ODZ��ZKLFK�LW�KDV�VWDQGLQJ�WR�GR�´ �TXRWLQJ�*HRUJLD�Y��3D� 5��&R���

����8�6����������������������$OWKRXJK�WKH�'�&��&LUFXLW�KDV�UHFRJQL]HG�WKDW�³WKH�VWDWH��XQGHU�

VRPH�FLUFXPVWDQFHV��PD\�VXH�LQ�WKDW�FDSDFLW\�IRU�WKH�SURWHFWLRQ�RI�LWV�FLWL]HQV�´�&LW\�RI�2OPVWHG�

)DOOV�Y��)$$������)��G�����������'�&��&LU���������TXRWLQJ�0DVVDFKXVHWWV�Y��0HOORQ������8�6��

���� ���±�� ���������WKH�&LUFXLW�KDV�\HW�WR�HODERUDWH�RQ�ZKDW�WKRVH�FLUFXPVWDQFHV�LQFOXGH�DQG�

KDV�QRW�UHFRJQL]HG�WKH�GLVWLQFWLRQ�EHWZHHQ�HQIRUFHPHQW�VXLWV�DQG�DYRLGDQFH�VXLWV� &I��&WU��IRU�

%LRORJLFDO�'LYHUVLW\�Y��8�6��'HS¶W�RI�,QWHULRU������)��G�����������'�&��&LU������� �QRWLQJ�WKDW

³RQO\�WKH�8QLWHG�6WDWHV��DQG�QRW�WKH�VWDWHV��PD\�UHSUHVHQW�LWV�FLWL]HQV�DQG�HQVXUH�WKHLU�SURWHFWLRQ�

XQGHU�IHGHUDO�ODZ�LQ�IHGHUDO�PDWWHUV´��FLWLQJ�0HOORQ������8�6��DW ���±�����

$VVXPLQJ�SDUHQV�SDWULDH VWDQGLQJ�ZHUH�DYDLODEOH��1HZ�<RUN�KDV�QRW�VDWLVILHG�LWV EXUGHQ�

RI�VKRZLQJ�³>D@�TXDVL�VRYHUHLJQ�LQWHUHVW´�WKDW�LV�³VXIILFLHQWO\�FRQFUHWH�WR�FUHDWH�DQ�DFWXDO�

FRQWURYHUV\�EHWZHHQ�WKH�6WDWH�DQG�WKH�GHIHQGDQW�´��$OIUHG /��6QDSS�	�6RQ��,QF��Y��3XHUWR�5LFR�H[�

UHO��%DUH]������8�6��������������������1HZ�<RUN�FRQWHQGV�WKDW�³>W@KH�LQHYLWDEOH�GHOD\V�WR�IDLU�

KRXVLQJ�UHIRUPV�FDXVHG�E\�+8'¶V�DFWLRQV�ZLOO�VXEVWDQWLDOO\�LQMXUH�1HZ�<RUN¶V�TXDVL�VRYHUHLJQ�

LQWHUHVWV�LQ�WKH�KHDOWK�DQG�ZHOO�EHLQJ�RI�LWV�UHVLGHQWV�´�1<6¶V 0HP��DW����ZKLFK�LQFOXGHV�³D�



��

VWDWH¶V�LQWHUHVW�LQ�HUDGLFDWLQJ�GLVFULPLQDWLRQ�LQ�DOO�LWV�IRUPV�´�LG� +8'�PDGH�FOHDU�LQ�

SURPXOJDWLQJ�WKH�$))+�5XOH��KRZHYHU��WKDW�WKH�ILQDO�UXOH�³LV�D�SODQQLQJ�UXOH��QRW�D�UXOH�GLUHFWHG�

WR�WKH�HQIRUFHPHQW�RI�WKH�GXW\�WR�DIILUPDWLYHO\�IXUWKHU�IDLU�KRXVLQJ�´��$))+�5XOH�����)HG��5HJ��

DW����������1HZ�<RUN�KDV�QRW�HVWDEOLVKHG�KRZ�ZLWKGUDZLQJ�WKH�/*���� 7RRO�KDUPV�LWV�LQWHUHVW�

LQ�OHVVHQLQJ�GLVFULPLQDWLRQ��HVSHFLDOO\�JLYHQ�WKH�HQKDQFHG�$))+�FHUWLILFDWLRQ��UHFRUGNHHSLQJ��

DQG�FRPPXQLW\�SDUWLFLSDWLRQ�UHTXLUHPHQWV�WKDW�UHPDLQ�LQ�HIIHFW�HYHQ�ZLWKRXW�D�SXEOLVKHG�
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