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Catherine E. Lhamon, Chair
U.S. Commission on Civil Rights
1331 Pennsylvania Ave., NW, Suite 1150
Washington, DC 20425
(202) 376-8116
Re: Request for Follow-up on USCCR September 2016 Enforcement Report
Dear Chair Lhamon,
We write as an alliance of environmental justice, environmental, and civil rights activists
and organizations to request that the Commission follow up on its 2016 report ENVIRONMENTAL
JUSTICE: EXAMINING THE ENVIRONMENTAL PROTECTION AGENCY’S COMPLIANCE AND
ENFORCEMENT OF TITLE VI AND EXECUTIVE ORDER 12898 (EJ Report).1 The EJ Report
powerfully and authoritatively voiced what many environmental justice activists and advocates
see on a daily basis: that the U.S. Environmental Protection Agency’s (EPA) civil rights
enforcement is woefully inadequate and much more needs to be done to make the promise of
environmental justice a reality. We are concerned, however, that since the release of the EJ
Report, EPA has failed to adopt or implement most of the Commission’s recommendations.
Indeed, there are reasons to believe that the agency is moving further backward in civil rights
enforcement and environmental justice. We appreciate the Commission’s prior efforts to shine a
light on these critical issues2 and write both to applaud the Commission’s decision to launch a
new inquiry into this Administration’s civil rights enforcement,3 and, particularly, to request that
the Commission use its authority to inquire into steps EPA is taking to implement the
Commissions’ recommendations and to build a robust Title VI compliance and enforcement
program.
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U.S. COMMISSION ON CIVIL RIGHTS, ENVIRONMENTAL JUSTICE: EXAMINING THE ENVIRONMENTAL PROTECTION
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See U.S. COMMISSION ON CIVIL RIGHTS, NOT IN MY BACKYARD: EXECUTIVE ORDER 12,898 AND TITLE VI AS
TOOLS FOR ACHIEVING ENVIRONMENTAL JUSTICE (2003) [hereinafter NIMBY Report].
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The U.S. Commission on Civil Rights Expresses Concern Regarding Federal Civil Rights Enforcement Efficacy
and Priorities, U.S. Commission on Civil Rights (June 16, 2017), available at http://www.usccr.gov/press/2017/0616-Efficacy-of-Federal-Civil-Rights-Enforcement.pdf.

As the EJ Report documented, “EPA continues to struggle to provide procedural and
substantive relief to communities of color impacted by pollution,” particularly in the context of
enforcing Title VI of the Civil Rights Act of 1964, 42 U.S.C. 2000d et seq., and EPA’s
implementing regulations, 40 C.F.R. Part 7. Specifically, the EJ Report included the following
recommendations related to EPA’s civil rights compliance and enforcement program4:
1. Congress should increase EPA’s Office of Civil Rights budget specifically
to increase staffing to meet current and future needs.
2. EPA should bring on additional staff temporarily to clean up the
significant backlog – in some cases decades old.
3. EPA should continue to build up its recent efforts to share expertise
among the regions and headquarters, and support the Deputy Civil Rights
Officers.
4. EPA leadership must empower and support the efforts of the Office of
Civil Rights and provide it with the necessary tools and administrative
responsibilities to support and hold accountable other EPA entities whose
jurisdiction intersects communities of color.
...
6. EPA should not adopt a phased-approach to conducting post-award
compliance review.
7. EPA should include affected communities in the settlement process.
In many respects, EPA’s actions since the release of the EJ Report and, particularly, since
the new Administration came into office, further undermine hope for civil rights enforcement to
address discrimination on the basis of race, color, or national origin by recipients of funds in the
environmental sector. Every day, disparities in the distribution of benefits and burdens –
whether children will be exposed to air pollution or will have clean water to drink, for example –
seem to widen. Every day, we lose hope that communities of color will have opportunities for
meaningful participation in decisions that affect the health and welfare of their neighborhoods.
We write to ask that the Commission request information from EPA in follow up on the EJ
Report and use its recently-announced investigation to further inquire into the EPA’s civil rights
compliance and enforcement and environmental justice efforts.
The remainder of this letter provides additional background on the status of key
recommendations made by the Commission, based upon information available to the public.
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EJ Report at 4, 92. The Commission also recommended – as did many signatories to this letter – that EPA
withdraw its proposal to eliminate deadlines for processing complaints and conducting investigations, and we
commend former Administrator McCarthy and the leadership of the Office of Civil Rights (OCR), now called the
External Civil Rights Compliance Office (ECRCO), for following suit in the closing days of the Obama
Administration. Nondiscrimination in Programs or Activities Receiving Federal Assistance from the Environmental
Protection Agency, 82 Fed. Reg. 2294-01 (Jan. 9, 2017), https://www.regulations.gov/document?D=EPA-HQ-OA2013-0031-0097; see also Letter from Marianne Engelman Lado, Senior Staff Attorney, Earthjustice, et al. to
Velveta Golightly-Howell, Director, U.S. EPA Office of Civil Rights, et al. 35 (Mar. 14, 2016) available at
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Congress should increase EPA’s Office of Civil Rights budget specifically to increase staffing
to meet current and future needs.
If implemented, President Trump’s fiscal year 2018 budget proposal would cut total EPA
funding by 31.4%,5 and guidance from EPA’s Acting Chief Financial Officer David A. Bloom
proposes a cut of 10.7 full time equivalents (FTEs) from the agency’s Title VI compliance
budget along with the elimination of the Office of Environmental Justice.6 Precisely the opposite
of the Commission’s recommendations, these cuts would further weaken the Agency’s
enforcement capabilities and would increase already lengthy processing times.
Moreover, discrepancies between EPA’s testimony before the Commission and staffing
levels presented in the President’s budget merit further inquiry. During OCR Director Velveta
Golightly-Howell’s testimony, the Commission raised the concern that OCR operated with only
nine staff members.7 For many of the signatories who have engaged in efforts to reform EPA’s
civil rights program over the years, this number was similar to staff levels reported during
meetings with EPA leadership during the Obama Administration, which ranged from
approximately 8 to 11.8 To our knowledge, this number may not have included other staff across
the regions, including Deputy Civil Rights Officers or investigators on detail, but it’s clear that
OCR failed to provide a complete picture of staffing. David Bloom’s guidance calls for a
reduction of 10.7 FTEs, 9 which is inconsistent with a staffing level of approximately 8 to 11.
Even accounting for the fact that the 10.7 FTEs may be allocated between headquarters and the
regions, a cut of 10.7 FTEs is hard to reconcile with OCR’s prior disclosure of staffing levels.
The staffing cut is also at odds with the need for increased attention to civil rights compliance
and enforcement.10
We request that the Commission inquire into staffing levels for civil rights compliance
and enforcement efforts, as well as projections of future staffing and funding to ensure that
resources are available for civil rights compliance and enforcement at EPA.
EPA should bring on additional staff temporarily to clean up the significant backlog – in some
cases decades old.
While EPA might argue that it has been working toward reducing the backlog of cases
that had been languishing for years at the agency, EPA’s actions are, instead, a travesty of
justice. EPA’s response to the Commission’s recommendations and to litigation brought on
5
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Letter from David A. Bloom, Acting Chief Financial Officer, US EPA, to EPA leadership, A 1, A 11 (Mar. 21,
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See Id. at 49 (“According to the Office of Civil Rights’ supplemental response sent to the Commission in January
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Freedom of Information Act Requests, and assist in developing policy documents.”); See also Id. at 217.
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Bloom, supra note 6, at A 1.
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David Bloom’s March 21, 2017 guidance letter also calls for the elimination of ECRCO’s Alternative Dispute
Resolution program, one of the few mechanisms for bringing complainants and recipients to the table to resolve civil
rights complaints. See Bloom, supra note 6, at A 15.
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behalf of complainants in five of the oldest cases filed with EPA in the nation – from Tallassee,
Alabama to Pittsburg, California11 – has largely been to close cases without thorough
investigations. To our knowledge, EPA has not conducted site inspections, meaningful
consultation with complainants, or air, water, dust, or soil sampling, for example, before
declaring these cases closed.
Since the release of the EJ Report, EPA continues to demonstrate the “timid
enforcement” criticized in the Report.12 Out of the ten Title VI complaints EPA has closed or
resolved so far in 2017, a majority have been closed without a resolution agreement or finding of
discrimination.13 For example, on April 28, 2017, EPA notified the Ashurst Bar/Smith
Community Organization that it was “resolving and closing” the administrative complaint the
Community Organization had filed on December 8, 2003 against the Alabama Department of
Environmental Management (ADEM) for approving a permit modification for the Stone’s Throw
Landfill, which sits in the heart of a historic African American community.14 The Ashurst
Bar/Smith community was founded after the Civil War by newly freed enslaved people, who
were able to purchase land for the first time. After neglecting the complaint for more than a
decade, ECRCO closed the case without visiting the community or, to the knowledge of
complainants, taking air, water, dust, or soil samples to evaluate the impact of the permit
modification. Neither did ECRCO seek creative approaches to addressing the impacts of the
facility in light of the many years that had passed since the complaint was filed. Perhaps most
astonishing, EPA closed the case despite acknowledging that “information gathered during the
course of this investigation and additional pending investigations involving ADEM have raised
issues not addressed by this letter.”15 The letter stated, “ECRCO will be contacting ADEM to
discuss these issues and possible options for addressing them,”16 but EPA closed the case
nonetheless and has failed to engage complainants in any such subsequent discussions related to
ADEM’s permitting processes or nondiscrimination program.
In those few cases where EPA has reached a resolution agreement, the terms are weak
and ineffectual. For instance, on May 23, 2017, ECRCO came to a Resolution Agreement with
the Texas Commission on Environmental Quality (TCEQ) in a case that had been languishing at
EPA for seventeen years.17 In response to allegations of discrimination based on race in the
1999 issuance of a permit modification for a hydrocracker unit at the ExxonMobil refinery in
Beaumont, Texas – one of the largest refineries in the country – the Resolution Agreement called
for TCEQ to hold two community meetings and place one air quality monitor a mile away from
the refinery.18 ECRCO’s review of TCEQ’s nondiscrimination program was deferred to a
11
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“separate process” apart from complaint resolution.19 EPA should affirmatively require all
recipients to implement nondiscrimination programs,20 not only those that are the subject of a
complaint. But where EPA reviews a complaint alleging discrimination, addressing deficiencies
in a recipient’s nondiscrimination program should be an essential part of the resolution of the
case. In the Beaumont case, the complainants, People Against Contaminated Environments and
the Sierra Club, were shut out of the process for addressing the issues they raised, and the terms
of the Resolution Agreement will not begin to address the impacts of the expanded facility on the
lives of residents in the Charlton-Pollard neighborhood, an African American community in
Beaumont. The terms can only be described as meager, especially in light of the fact that
community members living near the polluting facility had been exposed to its harmful effects,
including toxic air pollution, for so many years.21
Ironically, the outcome of the one case where EPA made a preliminary finding of
discrimination is equally egregious. In what was until recently the oldest outstanding case in the
country, filed in 1992 by the St. Francis Prayer Center in Flint, Michigan, EPA issued a
preliminary finding of discrimination, stating, among other things, that it was “deeply concerned
that [the recipient] does not take seriously its responsibility to implement a properly functioning
non-discrimination program as required under EPA regulations.”22 Nonetheless, EPA then
closed the complaint without requiring any remedial measures or finalizing its finding.23 The
recipient, the Michigan Department of Environmental Quality (MDEQ), faces no repercussions
for its history of discrimination, and the Genesee Power Station, which was the subject of the
permit challenged in the complaint as discriminatory, continues to operate in Flint.
It cannot have been the Commission’s intent that by following the Commission’s
recommendation, EPA would get rid of its significant backlog without conducting thorough
investigations or responding to findings with appropriate remedies. We ask the Commission to
make inquiries into EPA’s handling of the backlog, to emphasize its recommendation for EPA to
bring on additional staff to increase its capacity to conduct thorough investigations, and to call on
EPA to ensure that investigations are professionally conducted, leading to appropriately strong
remedies.
EPA should not adopt a phased-approach to conducting post-award compliance review.
The Commission’s report signaled concern over OCR’s suggestion in a proposal for
rulemaking that it use a phased approach to conducting post-award compliance reviews.24
Although EPA has now withdrawn that proposed rule, to our knowledge it still is not conducting
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post-award compliance reviews.25 EPA’s failure to take an affirmative approach to compliance
is not new, as evidenced by the Commission’s 2003 recommendation to EPA that it “conduct
independent analyses of adverse disparate impacts to determine if they actually are present in a
given community.”26
EPA should regularly conduct meaningful affirmative review of civil rights compliance
and enforcement pre- and post-award. The City of Los Angeles, for example, presents an
opportunity for EPA to exercise its affirmative responsibility to review recipient compliance with
civil rights mandates. Diverse stakeholders have repeatedly raised civil rights and environmental
justice concerns with the City and EPA over the revitalization of the Los Angeles River,27 yet the
goal of environmental justice through a straightforward civil rights compliance and equity plan is
still far off. The City admits the River flows through the “epicenter of cancer risk” in Los
Angeles28 and the River has become a hotspot of green displacement and gentrification that
disproportionately impacts people of color and low income people,29 making the River’s
revitalization the perfect opportunity for EPA to take meaningful action to implement both the
recommendations of the Commission and EPA’s own Environmental Justice 2020 Action
Agenda.30 To date EPA has not properly addressed compliance and enforcement in L.A. River
revitalization.
In light of EPA’s longstanding failure to perform affirmative compliance reviews, we ask
the Commission to inquire into EPA’s efforts to conduct pre- and post-award compliance
reviews.
EPA should include affected communities in the settlement process.
EPA has also failed to follow the Commission’s recommendation that it “[i]nclude
affected communities in the settlement process.”31 This shortfall has been widely observed and
reported on by the signatories of this letter; for instance, in its 2016 report, A RIGHT WITHOUT A
REMEDY: HOW THE EPA FAILED TO PROTECT THE RIGHTS OF LATINO SCHOOLCHILDREN, which
was released just months before the Commission’s EJ Report, the Center for Race, Poverty & the
Environment recounted how after years of delay in the Angelita C. case, EPA failed to engage
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Carol Armstrong, Los Angeles River Revitalization & the Urban Waters Federal Partnership 4 (2015), available
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EJ Report at 92.
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the complainants in either its investigation or negotiations with the recipient.32 According to the
report, EPA “deliberately excluded” the complainants “from both the investigation and the
resolution of the complaint, which provided no relief for Latino children from pesticide exposure
while at school.”33
Despite the fact that participation by complainants in the investigation and discussions of
remedy are consistent with EPA’s protocols and policies governing case resolution,34 EPA
continues to exclude complainants in all facets of the process. Repeatedly, complainants have
asked EPA for a seat at the table in negotiations with TCEQ, ADEM, and other recipients of
federal funds, but EPA ignores these requests. In a nod toward greater transparency, EPA has, at
least in some open cases, briefed complainants about developments, but this is a far cry from
meaningful participation.35
Similarly, we believe that EPA and MDEQ are now in discussions about MDEQ’s public
participation program, MDEQ’s non-discrimination program to establish procedural safeguards,
access for persons with disabilities and limited English proficient (LEP), and MDEQ’s processes
for addressing environmental complaints.36 Complainants Rhonda Kelso and the St. Francis
Prayer Center have strongly urged EPA and MDEQ to include them in discussions about the
resolution of Ms. Kelso’s Complaint and any remedies relevant to the Prayer Center case before
any agreement is reached between the agencies.37 As Ms. Kelso and St. Francis Prayer Center
recently wrote to ECRCO Director Lilian Dorka, in support of their request to participate in
negotiations between ECRCO and MDEQ,
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It would be a significant mistake for EPA and MDEQ to reach resolution without
community input – and, particularly, without participation by the complainants….
Given their firsthand experience and knowledge, community members have
valuable contributions to make to any proposal to improve MDEQ’s public
participation, non-discrimination, and complaint policies and practices. Their
input will improve the quality of the resolution agreement and will help to ensure
the integrity and credibility of any agreement. On the other hand, decisions made
behind closed doors without stakeholder input will only further erode trust in EPA
and MDEQ.38
In spite of this request, complainants in Flint, Michigan have not been included in the resolution
process. We ask the Commission to inquire into measures that EPA is taking to include affected
communities in the settlement process.
EPA should take steps to increase transparency.
In addition to its failure to adopt the EJ Report’s recommendations, signatories to this
letter are concerned that EPA is also reducing ECRCO’s transparency.39 In particular, the
Agency has removed its list of “Complaints Filed with EPA under Title VI of the Civil Rights
Act of 1964” from the agency’s website.40 The Obama Administration had posted ECRCO’s
docket on the EPA website at the request of complainants and community members who
otherwise lacked access even to public documents about EPA’s investigations, and it was the
understanding of signatories that EPA was committed to moving toward a more complete docket,
to be updated quarterly and with links to public documents.41 This resource acted to increase
accountability and its removal makes the acquisition of information more difficult. Community
members and interested parties must again submit Freedom of Information Act (FOIA) requests
to obtain basic information, which is burdensome on communities and inefficient for EPA. In
some cases, the complainants themselves are forced to submit a FOIA request to receive notice
of the results of their complaint.42 The USCCR relied on EPA’s valuable tool for transparency in
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its September, 2016 report.43 The removal of this list is ironic given EPA’s statement elsewhere
on its website that it seeks to expand transparency.44
The need for transparency was demonstrated by revelations in February that EPA failed
to check an email inbox for Title VI complaints for over a year and then failed to disclose the
problem to the public.45 This misstep illustrates that more transparency is needed, not less. We
ask the Commission to seek information about EPA’s plans for providing a regularly updated
docket and, more generally, efforts to improve transparency.
***
In light of the above concerns, we recommend that the Commission pose the following
questions to EPA:
1. What are ECRCO staffing levels and what efforts is EPA making to bring on
additional staff?
2. In the current budgetary situation, what steps is EPA taking to ensure civil rights
enforcement is adequately funded?
3. How is EPA working to ensure rigorous and thorough investigations into allegations of
discrimination, particularly in the context of backlogged complaints?
4. What steps is EPA taking to begin affirmative pre- and post-award compliance
reviews?
5. What steps is EPA taking to engage affected communities in settlement processes?
6. Why is EPA no longer maintaining a docket of complaints filed under Title VI of the
Civil Rights Act of 1964, and what steps is EPA taking to make this information and
other documents pertaining to EPA’s investigations regularly available to the public?
Thank you for your consideration. Please let us know if we can provide additional
information, meet, or otherwise assist with the Commission’s recently announced investigation.
Sincerely,

Marianne Engelman-Lado
Visiting Clinical Professor of Law
Benjamin W. Wedeking
Student Clinician
Environmental Justice Clinic
Yale Law School
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